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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 146-’53 
United States of America, Plaintiff, 

v. 

The Century Indemnity Company, Homer Building, 601 
13th Street, N. W., Washington, D. C., Defendant 

COMPLAINT FOR MONIES DUE UNITED STATES 

Filed January 12, 1953 

1. This Court has jurisdiction by virtue of Title 28, 
United States Code, § 1345. 

2. Plaintiff, United States of America, is a body politic 
and sues in its own right by its attorney, Charles M. Irelan, 
United States Attorney. 

3. The Defendant, The Century Indemnity Company, 
surety for the Spencer Wire Company, is a foreign corpora¬ 
tion doing business in the District of Columbia, with offices 
in the Homer Building, 60113th Street, N. W., Washington, 
D. C. 

4. On February 9, 1942, The Spencer Wire Company, of 
Spencer, Massachusetts, and the plaintiff entered into a con¬ 
tract numbered DA TPS 3770, calling for the delivery of 
approximately 990 net tons of galvanized high tensile steel 
rope wire for the approximate sum of $581,405.00, delivery 
to be completed by approximately February 28, 1942. 

5. To facilitate the performance of the aforementioned 
contract, the United States agreed to advance to the con¬ 
tractor the sum of 25% of the contract price conditioned 
upon The Spencer Wire Company’s obtaining an Advance 
Payment Bond. In respect to the liquidation of this advance 
payment, the contract provided: 

“All wire delivered to the Government under the con¬ 
tract shall, upon acceptance thereof by the Government, 
be paid for at the unit prices stated in the contract 
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until the sum of the payments so made plus the amount 
of the advance payment shall equal the full contract 
price. All remaining deliveries of wire under 
2 the contract shall, upon acceptance thereof by the 
Government, be paid for by crediting the value 
of such wire, at the unit prices stated in the contract, 
against the contractor’s obligation to repay the sum 
advanced, until such sum shall be completely liqui¬ 
dated.” 

6. Pursuant to the aforementioned contract, the defend¬ 
ant executed, on February 9, 1942, an Advance Payment 
Bond in the sum of $145,351.25 in favor of the United States. 
The terms of this bond provide: 

“Now, therefore, if the principal shall, on or before 
the date provided for the completion of said contract 
or any extended date agreed upon by the Government 
and the contractor with or without notice to the surety, 
pay to the Government the full sum so advanced, or 
such part thereof as shall not have been liquidated in 
accordance with the provisions of said contract, then 
this obligation to be void; otherwise to remain in full 
force and virtue.” 

7. By Supplement No. 3 to the aforementioned contract 
dated January 2, 1943, the United States provided for an 
additional advance payment of the sum of $100,000.00 condi¬ 
tioned upon the same terms as hereinbefore set out, and 
further conditioned upon the furnishing by the contractor 
of a supplemental bond to cover such additional advance. 
Supplement No. 3 to the contract was executed with the con¬ 
sent of the surety. 

8. By a supplement to Advance Payment Bond the de¬ 
fendant, The Century Indemnity Company, agreed to in¬ 
crease the penal amount of the aforementioned bond to the 
sum of $245,351.21. 

9. In reliance on the aforementioned bond and supple¬ 
ment thereto, and pursuant to the contract as supplemented, 
the United States on January 19, 1943, advanced to the 
Spencer Wire Company the amount of $99,500.00 and on 
February 12, 1942, advanced to the said company the sum 
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of $144,624.49, the total advances amounting to $244,- 
124.49. 

3 10. On July 14, 1943, pursuant to a request of the 
War Production Board and performance of the con¬ 
tract being long overdue, there was directed to the contrac¬ 
tor by the plaintiff a Notice of Cancellation directing Cancel¬ 
lation of the outstanding balance on the contract. The right 
of the Government to cancel the contract is not decisive 
herein. This Notice of Cancellation provided that the Gov¬ 
ernment would accept whatever material was then in 
process. 

11. At the time the aforementioned Notice of Cancellation 
was issued, the Government had paid the contractor, on 
account of invoices delivered, approximately $273,554.01, in 
addition to the advances set out above. On July 15, 1943, 
an additional payment on account of invoices delivered in 
the amount of $17,652.77 was made. However, the propriety 
of that payment is not in issue herein. 

12. Following the deliverv of the Notice of Cancellation 

O f 

the Government made the following payments on account 
of invoices received: 

July 21, 1943 $10,143.51 

August 6,1943 13,787.03 

August 24, 1943 10,937.33 

13. On October 23, 1943, a proposed amendment to the 
contract was submitted by the plaintiff, United States of 
America, to the contractor whereby, on notice and with the 
consent of the surety, the defendant herein, the contract 
would be cancelled on the repayment by the contractor of 
the sum advanced by the United States, namely, $244,124.49, 
which had not been liquidated by shipments of finished 
products and further providing that upon such repayment, 
together with a repayment of certain overcharges not here 
relevant, the contract would be cancelled and each of the 
parties relieved of all further obligations thereunder. 

14. The contractor failed to execute this proposed can¬ 
cellation. 

4 15. On January 27,1944, formal demand was made 
on the contractor for return of the advance payments 

in the amount of $244,124.49, no part of which had been 
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liquidated by the delivery of products in accord with the 
contract terms. The surety, the defendant herein, was 
advised of this action. This demand was ignored by the 
contractor and demand was then made on the surety, the 
defendant herein, for repayment of the aforementioned 
advances in accord with the terms of its bond. 

16. On August 14, 1948, the Attorney General accepted 
the offer of the surety in the amount of $209,256.52 as a 
partial compromise settlement of its liability on the bond. 

17. The surety, the defendant herein, has failed and re¬ 
fused to pay the balance of its liability on the bond in the 
amount of $34,S67.87 despite frequent demands thereon. 

Wherefore, the plaintiff demands judgment in the amount 
of $34,867.87, together with interest from the date of filing 
suit, and the costs of this action. 

5 ANSWER OF DEFENDANT 

Filed July 30, 1953 
First Defense 

1. The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Second Defense 

2. Defendant admits the allegations contained in para¬ 
graphs 1 to 14 inclusive of the complaint; admits the allega¬ 
tions of paragraph 15 with exception of the phrase “no 
part of which had been liquidated by the delivery of prod¬ 
ucts in accordance with the contract terms” which is denied 
upon the ground that the payments made by the Govern¬ 
ment to the Contractor subsequent to the effective date of 
cancellation, as described in paragraph 12 of the complaint, 
constituted d violation by the Government of its contract 
with the contractor, and, particularly, its contract and obli¬ 
gation to the defendant as Surety; and admits the allega¬ 
tions contained in paragraphs 16 and 17 of the complaint. 

Third Defense 

3. Plaintiff is estopped from prosecuting the claim set 
forth in the complaint by reason of the fact that the Gov- 


Crnment, in cancelling the contract on July 14, 1943, froze 
or fixed the contract price as it was reflected by 

6 deliveries made up to that date and, consequently, 
the Government was obligated to withhold, from the 

contractor, any payments subsequent to said date in liquida¬ 
tion of the contractor’s obligations to the Government for 
monies advanced as stated in paragraph 9 of the complaint; 
and the Government, having control of the payments identi¬ 
fied in paragraph 12 of the complaint, and with knowledge 
of its obligation to the defendant surety, and without the 
consent or knowledge of the defendant surety, failed and 
neglected to withhold such funds or payments for its own 
protection and for that of the defendant, who in law and 
good conscience was fully entitled to such protection. 

Fourth Defense 

4. The bond to which reference is made in paragraph 6 
of the complaint was given by defendant to secure per¬ 
formance by the contractor of that portion of the contract, 
entered into between said contractor and the Government, 
relating to Advance Payments; and thereafter, and with¬ 
out the knowledge or consent of the defendant surety, the 
Government breached the terms of the basic contract by 
making the payments described in paragraph 12 of the com¬ 
plaint after cancellation of the contract and, consequently, 
the Government also breached the contract of suretyship 
to which plaintiff and this defendant were parties; thereby 
releasing defendant from all further obligations under its 
bond as to the amounts described in said paragraph 12. 

7 PRETRIAL PROCEEDINGS 

Filed January 5, 1955 

Statement of Nature of Case: 

Action on a bond. 

The facts are stipulated and set forth in annexed joint 
pretrial statement. i 

It is stipulated that the documents which are being 
marked may be admitted in evidence without formal proof. 


The entire case is to be submitted on the basis of the pre¬ 
trial statement and the documentary evidence marked at 
pretrial. 

The following questions are involved: 

1. Whether letter of Government, dated July 14, 1943, 
was an effective cancellation of contract. 

2. If so, was the surety he (sic) released as to any subse¬ 
quent payments. 

It is stipulated that the letter from A. J. Walsh to Spencer 
Wire Co. dated Jan. 27, 1944, may be admitted in evidence 
without formal proof but deft, reserves objections as to 
relevancy and competency. 

Alexander Holtzoff, 

Pretrial Judge. 

8 JOINT PRETRIAL STATEMENT 

Filed January 5,1955 

Spencer Wire Company (hereinafter called “Spencer”) 
entered into Contract No. DA-TPS-3770, and agreed 
thereby to sell wire rope to the United States. The Gov¬ 
ernment, under this contract, agreed to advance 25% of 
the total contract price to Spencer with the understanding 
that shipments of wire would be paid for at stated unit 
prices upon delivery until the sum of such payments and 
the 25% advance payment equalled the total contract price. 
Thereafter, the balance of the shipments would be delivered 
to the Government without further payment therefor. The 
contract provided for an Advance Payment Bond which 
was posted by the Century Indemnity Company, defendant 
herein. Under the aforesaid contract the total price was 
$581,405 and the original advance payment amounted to 
$145,351.25. The advance payment provision was amended 
by the parties to increase the allowable advances by 
$100,000, and the penal provisions of the bond were cor¬ 
respondingly increased. Under this amendment, advances 
actually made totaled $244,124.49. Midway through the con¬ 
tract, the Government advised Spencer that the outstanding 
balances on the contract orders were to be cancelled but that 


It would accept “whatever material is now in process.’’ 
This notification was mailed on July 14, 1943. On July 27, 
1943 Spencer acknowledged receipt of the notification of 
cancellation and answered that it then had 44,000 

9 lbs. of processed wire on hand which it intended to 
convert into finished material. On January 27, 1944 

the Government made formal demand on Spencer for reim- 
busement of advance payments and for other damages not 
here in issue aggregating $250,504.79. Spencer went, into 
bankruptcy and was liquidated without any payment on the 
Government’s demand for reimbursement of advances made 
under the contract. Thereafter [on or about Feb. 21,1944], 
demand was made upon the surety, and on August 14, 1948, 
$209,256.52 was paid as the uncontested portion of its 
liability under the Advance Payment Bond. The balance of 
the advances made by the Government, amounting to 
$34,867.87, remains outstanding, as the surety denies lia¬ 
bility under its bond as to the latter portion of the monies 
advanced. This disputed amount is the sum of three pay¬ 
ments made by the Government to Spencer as follows: 

July 21, 1943 $10,143.51 

August 6, 1943 13,787.03 

August 24, 1943 10,937.33 • 

The sole issue in this case is whether or not the surety 
was released from liability under its bond to the extent of 
the aforesaid payments to Spencer after the notice of can¬ 
cellation on July 14,1943. 

10 MEMORANDUM OPINION 


Filed June 20, 1955 ; 

Spencer Wire Company (hereinafter called “Spencer”) 
entered into a Contract agreeing thereby to sell wire rope 
to the United States. The Government, under this contract, 
agreed to advance approximately 25% of the total contract 
price to Spencer with the understanding that shipments of 
wire would be paid for in full, upon delivery, until the sum 
of such payments and the 25% advance payment equaled the 
total contract price. Thereafter, the balance of the ship- 



ments would be delivered to the Government without cash 
payment therefor, and would be applied in repayment of the 
advance. The contract provided for an Advance Payment 
Bond, which was posted by the Century Indemnity Com¬ 
pany, defendant herein. Under the aforesaid contract the 
total price was $581,405 and the original advance payment 
amounted to $145,351.25. The advance payment provision 
was amended by the parties to increase the allowable ad¬ 
vances by $100,000 and the penal provisions of the bond were 
correspondingly increased. Under this amendment, ad¬ 
vances actually made totalled $244,124.39. Midway through 
the contract, the Government advised Spencer that 
11 the outstanding balances on the contract orders were 
to be cancelled but that the Government would accept 
“whatever material is now in process.’’ This notification 
was mailed on July 14, 1943. On July 27, 1943 Spencer ac¬ 
knowledged receipt of the Government’s letter and advised 
the Government that it then had 44,000 lbs. of processed wire 
on hand which it intended to convert into finished material. 
Shortly after this exchange of correspondence, Spencer 
went into bankruptcy and was liquidated without any repay¬ 
ment on the Government’s demand for the reimbursement 
of advances made under the contract. Whereupon demand 
was made upon the surety and on August 14, 1948, $209,- 
256.52 was paid as a partial compromise settlement under 
the Advance Payment Bond. The balance of the advances 
made by the Government, amounting to $34,867,87 remains 
unpaid, as the surety denies liability under its bond as to 
that portion of the monies advanced. This disputed amount 
is the sum of three payments made by the Government to 
Spencer as follows: 


Date of Delivery 
July 12, 1943 
July 28, 1943 
August 18, 1943 


Date of Payment 
July 21, 1943 
August 6, 1943 
August 24, 1943 


Amount 

$10,143.51 

$13,787.03 

$10,937.33 


The sole issue in this case is wdiether or not the surety 
is released from liability under its bond to the extent of the 
aforesaid payments to Spencer. 

Under the conditions of its letter of cancellation (letter 
of July 14) the plaintiff was obliged to continue payment on 
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acceptance of shipments until it was determined that the 
quantity of wire in process was of a value less than the then 
balance of the total contract price. Such fact was known 
to plaintiff upon receipt of the letter of July 27 in which 
Spencer Wire Co. advised plaintiff that it had 44,000 
12 lbs. of processed wire which it intended to convert 
into finished material. 


The court thinks that plaintiff was required to make pay¬ 
ment as it did on July 21 for the shipment delivered on July 
12 and as it did on August 6 for the shipment delivered on 
July 28. The court is of opinion that the payment on August 
24 for the shipment delivered on August 18 was mistakenly 
made since plaintiff then knew or by the exercise of reason¬ 
able care would have known that such payment should have 
been credited against the advances. Perhaps such specific 
findings are unnecessary in view of settled principles of 


law which the court deems applicable to the issues of the 
case. Such principles of law when applied leave the de¬ 


fendant without defense to the demands of the plaintiff 


since if the payments of July 12 and July 28 were not right¬ 
fully made then they, like the payment of August 24, were 


made as the result of mistake which will not avail the de¬ 


fendant as a defense. 

It may be noted that neither the contract with Spencer 
Wire Co. nor the advance payment bond imposed any duty 
on the Government to protect the interest of the surety. 
No language is found in either such contract or such ad¬ 
vance payment bond suggesting that the surety will be re¬ 
lieved of its liability under any circumstances except repay¬ 
ment or liquidation of the full sum advanced. It must be 
assumed that both plaintiff and defendant acted in reliance 
on settled principles of law. Let it be observed that only 
the defendant as surety would be benefited by reading into 
the contract a requirement for compulsory set-off and the 
defendant was not a party to the production contract and 
did not place a provision for compulsory set-off in its surety 
bond. U. S. v. Ennis, 132 F. 133. 

13 Consideration of the instant case brings us into a 
field of the law in which the Government enjoys spe¬ 
cial privileges. As long ago as 1831 in the case of Hunter 
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v. United States, 5 Pet. (30 U. S.) 173 a surety sued by the 
Government pleaded that collection could have been effected 
from the principal by set-off. The Supreme Court held that 
the usual rules of suretyship did not apply, indicating that 
the concerns of the Government are so complicated and 
extensive that no head of any branch of it can have the same 
personal knowledge of the details of business which may be 
presumed in private affairs. It was there held that no omis¬ 
sion of duty through mistake by an officer of the Govern¬ 
ment shall bar the claim of the Government. 

Later in 1877 in Hart v. United States, 95 U. S. 316 the 
Supreme Court held that the Government is not responsible 
for the laches or the wrongful acts of its officers and that 
while such officer because of the violation of duty might sub¬ 
ject himself to punishment the Government was not bound 
by his wrongful act. It was there held that every surety 
upon an official bond to the Government is presumed to enter 
into his contract with a full knowledge of this principle of 
law, and to consent to be dealt with accordingly. It was 
further said that the Government enters into no contract 
with the surety that its officers shall perform their duties. 
The Government may be a loser by the negligence of its 
officers, but it never becomes bound to others for the conse¬ 
quences of such neglect, unless it be by express agreement 
to that effect. It was further said that if the Government 
officers performed their duties and preserved the security, 
it inured to the benefit of the surety as well as that of the 
Government; but if by neglect or misconduct they lost it, 
the Government did not come under obligation to 
14 make good the loss to the surety, or, what is the same 
thing, release him pro tanto from the obligation of 
his bond. 

The principle of law stated in the Hunter case and in the 
Hart case was adhered to in United States v. Bee, 54 F. 112. 
That court reasoned that all the property of the United 
States is held in trust for the people, and announced that it 
was well settled upon grounds of public policy that the 
public interests shall not be prejudiced by the neglect of the 
officers or agents of the Government to whose care they are 
confided. With this view the court fully concurred in decid- 


ing United States v. Ennis, supra. This court knows of no 
departure from such holdings. 

The defendant places much reliance on the opinion in 
Cooke v. United States, 91 U. S. 389 (1875) which was an 
action arising out of unlawfully issued treasury notes pre¬ 
sented for payment by an innocent holder. The Govern¬ 
ment sought to avoid the rules and principles of law -which 
relate to negotiable paper on the ground that the Govern¬ 
ment officer who made the payment on the unlawfully issued 
notes exceeded his authority. The court ruled to the con¬ 
trary and in rejecting such reasoning pointed out that it 
would impair the free negotiability of such notes whereas 
Congress had manifested an intention that such notes should 
circulate as freely as currency. The facts in that case were 
in no way comparable to those in the instant case and the 
court is of opinion that the Cooke case must be distinguished 
from those cases which hold that a surety is not released 
from liability by the neglect of a Government official. 
15 Public funds are held in trust and the rights of the 
public may not be prejudiced by the erroneous act of 
an official nor by the neglect of official duty. 

Under the facts of the case and the applicable law the de¬ 
fendant is left without defense and may not escape the de¬ 
mands of the plaintiff. 

Counsel for plaintiff will present for settlement findings 
of fact, conclusions of law and a judgment form consistent 
herewith. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 146-53 
United States of America, Plaintiff 

v. 

The Century Indemnity Company, Homer Building, 
601 13th Street, N. W., Washington, D. C., Defendant 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

Filed July 15, 1955 
Findings of Fact 

1. Spencer Wire Company, by a contract dated February 
9, 1942, designated as No. DA-TPS-3770, agreed to manu¬ 
facture and sell to the United States a quantity of wire 
rope; and the United States agreed to pay for such wire 
rope at prices specified in said contract. 

2. Defendant, Century Indemnity Company, a corpora¬ 
tion doing business in the District of Columbia (hereinafter- 
called “Century”), entered into a contract (Advance Pay¬ 
ment Bond) with the United States whereby Century agreed 
to indemnify the United States for any loss by reason of 
failure of the Spencer Wire Company to liquidate or repay 
advances made under said contract between the Wire Com¬ 
pany and the United States. The pertinent language of the 
“Advance Payment Bond” executed by Spencer Wire 
Company and Century in favor of the United States was 
as follows: 

“Now, therefore, if the principal shall, on or before 
the date provided for the completion of said contract 
or any extended date agreed upon by the Government 
and the contractor with or without notice to the surety, 
pay to the Government the full sum so advanced or 
such part thereof as shall not have been liquidated in 
accordance with the provisions of said contract, then 
this obligation to be void; otherwise to remain in full 
force and virtue,” 
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17 3. Advances made by the United States to Spencer 

Wire Company amounted to $244,124.39 which 
amount falls within the total liability assumed by Century 
($245,351.25) under its contract, as amended, referred to 
hereinabove. 

4. Spencer Wire Company failed to liquidate or repay 
any of the sums advanced by the United States and went 
into bankruptcy and was liquidated. Nothing was re¬ 
covered by the United States from Spencer. 

5. Pertinent language of the contract between the United 
States and Spencer Wire Company was as follows: 

“Inspection at mill by Procurement Division, U.S. 

Treasury Department.” 


• *#«#•• 


“All wire delivered to the Government under the 
contract shall, upon acceptance thereof hv the Govern¬ 
ment, be paid for at the unit prices stated in the con¬ 
tract until the sum of the payments so made plus the 
amount of the advance payment shall equal the full 
contract price. All remaining deliveries of wire under 
the contract shall, upon acceptance thereof by the Gov¬ 
ernment, he paid for by crediting the value of such 
wire, at the unit prices stated in the contract, against 
the contractor’s obligation to repay the sum advanced, 
until such sum shall be completely liquidated.” 


6. Pursuant to demand made upon Century for the 
entire amount advanced to the Spencer Wire Company, 
the United States recovered $209,256.52 on August 14, 1948, 
as a partial compromise settlement. 

7. Century denies liability as to the remaining $34,867.87 
of the advances referred to hereinabove on the ground that 
the United States made payments to Spencer Wire Com¬ 
pany as follows: 


Date of Delivery 
July 12, 1943 
July 28, 1943 
August 18,1943 


Date of Payment Amount 

July 21,1943 $10,143:51 

August 6, 1943 13,787:03 

August 24,1943 10,937.33 
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8. On July 14, 1943, the United States wrote Spencer 
Wire Company that the outstanding balance of material 
under the contract was to be cancelled but that the United 
States would accept “whatever material is now in 
process.” 

18 9. On July 27, 1943, Spencer Wire Company ad¬ 

vised the United States that it had on hand 44,000 
lbs. of processed wire which it intended to convert into 
finished material. 

10. Neither the contract between Spencer Wire Com¬ 
pany and the United States nor the Advance Payment 
Bond imposed any duty on the Government to protect the 
interest of Century. 

Conclusions of Law 

1. This Court has jurisdiction of the parties and the 
subject matter. 

2. The letter from the Government to Spencer Wire Com¬ 
pany on July 14, 1943 did not cancel the balance of the con¬ 
tract, absent a determination of the amount of material 
then in process. 

3. The United States was obliged, under its contract 
with Spencer Wire Company, to pay for the shipments of 
wire delivered July 12, and July 28, 1943. 

4. The United States had no duty, expressed or implied, 
to protect the interest of the surety, Century, by withhold¬ 
ing or set-off in dealing with Spencer Wire Company. 

5. The United States is exempt from the usual rule which 
requires a creditor to protect the interests of a surety by 
seizing every opportunity to collect from the principal 
debtor by set-off, withholding or recoupment, absent an 
expressed contractual obligation. 

6. Plaintiff, United States, is entitled to judgment, to¬ 
gether with interest at six per cent per annum from the date 
of the commencement of this action, to wit., January 12, 
1953, and costs, against defendant, Century Indemnity 
Company. 


19 UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 146-53 

United States of America, Plaintiff 

v. 

The Century Indemnity Company, Defendant j 

JUDGMENT 

i 

Filed July 15, 1955 

This cause having come on for trial before the Court 
without a jury, and the Court having entered its opinion, 
findings of fact and conclusions of law, it is this 15th day 
of July, 1955, 

Ordered, adjudged and decreed, that Century Indemnity 
company pay unto the United States of America the sum 
of $34,S67.S7, together with interest thereon at the rate 
of six per cent per annum from January 12, 1953 until this 
judgment is paid and satisfied, and it is 

Further ordered that the United States of America shall 
be entitled to costs as taxed by the Clerk of this Court 
against Century Indemnity Company. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 146-53 

United States of America, Plaintiff 


v. 

The Century Indemnity Company, Homer Building, 

601 13th Street, N. W., Washington, D. C., Defendant 

STATEMENT OF POINTS ON WHICH APPELLANTS 

INTEND TO RELY 

Filed September 21, 1955 

1. The Government’s letter to Spencer Wire Company, 
dated July 14, 1943 was an effective cancellation of the 
balance of the contract as of that date. 

2. The payments described in paragraph 12 of the com¬ 
plaint, made by the Government to the principal subse¬ 
quent to cancellation, were in violation of the Government’s 
duty to the surety, and, consequently, the surety was re¬ 
leased pro tanto. 

3. The Government, in the instant case, was acting in 
its capacity as a contractor and not as a sovereign, and is 
not exempt from the usual rule which requires a creditor 
to protect the interests of a surety. 

4. In a determination of the questions presented on this 
appeal, the bond and contract must be read together and 
construed reasonably as a whole. 

5. Plaintiff United States is not entitled to judgment. 


GOVERNMENTAL EXHIBIT NO. 5, P. 1 


21 Paul F. Schucker, Chief, 

Export Steel Branch, 
Steel Division 

July 14, 1943. 

Spencer Wire Company, 

Spencer, Massachusetts. 

Re: Requisition R-452, Contract DA/TPS 3700, L-7252-895, 
Requisition R-1834, Contract 7070, L-7252-5120, Letter of 
Cancellation 

Gentlemen : 

You are hereby directed to cancel the outstanding bal¬ 
ances on the above orders. We will accept whatever ma¬ 
terial is now in process. However, every effort should be 
made to divert this material which you now have in produc¬ 
tion to other orders. 

Please acknowledge this cancellation to Mr. Paul F. 
Schucker, Room 1354, Social Security Building, and advise 
him as to exactly how much material you now have in 
process and the amount affected by this cancellation, item 
by item. 

Very truly yours, 


cc: Soviet Purchasing Commission, Treasury Procure¬ 
ment Division: Mr. J. L. Loeb, Mr. R. J. Widmann, Mr. 
T. D. Wallace, Mr. J. X. Hazard, Mr. H. E. Hartman, 
GVB :mb 




GOVERNMENTAL EXHIBIT NO. 5, P. 2 


22 Spencer Wire Company, 

West Brookfield, 

Massachusetts 

July 27, 1943. 

Paul F. Scliucker, 

Chief, Export Steel Branch, 

Steel Division, 

War Production Board, 

Washington, D. C. 

Dear Sir : 

This is to acknowledge notification of the cancellation on 
Requisition R-452, Contract DA/TPS/3770, and Requisi¬ 
tion R-1S34, Contract DA-TPS-7070. 

At the present time we have 44,000 lbs. of processed wire 
on hand which w’e intend to convert into finished material. 
All of this material will apply on contract DA/TPS/3770. 

The following amounts are affected bv these cancella- 
tions: 

Contract No. 3770: 


Item 1 

.0078 

44 tons 

2 

.00944 

66 tons 

3 

.01102 

44 tons 

4 

,01338 

40 tons 

5 

.01575 

16 tons 

6 

.01811 

70 tons 

9 

.02559 

5 tons 

10 

.0354 

52 tons 

8 

.0236 

Vo ton. 

Contract No. 7070: 



Item 1. 

.0118 

169 tons 


Yours very truly, 

Spencer Wire Company, 

F. P. Leahey, 

General Manager. 
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23 “ # * # Payments: 

In order to facilitate the performance of the contract, the 
Government agrees to advance to the contractor, upon the 
contractor’s furnishing the bond hereinafter required, the 
sum of twenty-five (25) per cent of the contract price. 

All wire delivered to the Government under the contract 
shall, upon acceptance thereof by the Government, be paid 
for at the unit prices stated in the contract until the sum of 
the payments so made plus the amount of the advance pay¬ 
ment shall equal the full contract price. All remaining de¬ 
liveries of wire under the contract shall, upon acceptance 
thereof by the Government, be paid for by crediting the 
value of such wire, at the unit prices stated in the contract, 
against the contractor’s obligation to repay the sum ad¬ 
vanced, until such sum shall be completely liquidated. 

Before any advance shall be made as hereinabove pro¬ 
vided, the contractor shall furnish to the government a bond 
in the amount of such advance, in such form and with such 
surety or sureties as may be approved by the contracting 
officer, guaranteeing that the contractor will, on or before 
the date provided for the completion of the contract or any 
extended date agreed upon by the Government and the con¬ 
tractor, pay to the Government the full sum so advanced or 
such part thereof as shall not have been liquidated as here¬ 
inabove provided. The performance of the obligation or the 
condition of such bond shall not relieve the contractor of 
any unfulfilled duty or condition contained in the contract. 

« # m yy 

GOVERNMENT EXHIBIT NO. 1, P. 9 

24 Advance Payment Bond 

• 

Know all men by these presents, that we, Spencer Wire 
Company, a corporation organized and existing under the 
laws of the State of Massachusetts, having its principal 
office and place of business at Wire Village, Spencer, Massa¬ 
chusetts, as Principal, and The Century Indemnity Com¬ 
pany, a corporation of the State of Connecticut, as Surety, 
are held and firmly bound unto the tJnited States of America, 
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hereinafter called the Government, in the penal sum of One 
Hundred Forty-Five Thousand Three Hundred Fifty-One 
and 25/100 Dollars ($145,351.25) for the payment of which 
sum well and truly be made, we bind ourselves, our heirs, 
executors, administrators, and successors, jointly and sev¬ 
erally, firmly by these presents. 

The condition of this obligation is such, that whereas 
the principal entered into a certain contract, hereto at¬ 
tached, with the Government, dated February 9, 1942, No. 
DA-Tps-3770, for the furnishing of Galvanized High Tensile 
Steel Wire, pursuant to which the Government has agreed 
to advance to the contractor the sum of $145,351.25 on 
account of the moneys to become due under said contract, 

Now, therefore, if the principal shall, on or before the 
date provided for the completion of said contract or any 
extended date agreed upon by the Government and the con¬ 
tractor with or without notice to the surety, pay to the Gov¬ 
ernment the full sum so advanced, or such part thereof as 
shall not have been liquidated in accordance with the pro¬ 
visions of said contract, then this obligation to be void; 
otherwise to remain in full force and virtue. 

In witness whereof, the above-bounden parties have exe¬ 
cuted this instrument under their several seals on this 9th 
day of February, 1942, the name and corporate seal of each 
corporate party being hereto affixed and these presents duly 
signed by its undersigned representative, pursuant to au¬ 
thority of its governing body. 

25 

GOVERNMENTAL EXHIBIT NO. 1, PP. 23, 24, 25 

Supplement No. 3 to Contract DA-TPS-3770 

The contract of the Spencer Wire Company with the Gov¬ 
ernment, dated February 9,1942, No. DA-TPS-3770, for the 
furnishing to the Government of Galvanized High Tensile 
Steel Wire is hereby modified and amended to provide for 
an additional advance payment of One Hundred Thousand 
Dollars ($100,000.00) by adding to said contract the follow¬ 
ing provisions which are hereby made a part of said con¬ 
tract : 
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In order to facilitate the performance of the contract, 
the Government agrees to advance to the contractor, 
upon the contractor’s furnishing the supplemental 
bond hereinafter required, the additional sum of 
$ 100 , 000 . 00 . 

The contract hereby acknowledges receipt of an ad¬ 
vance payment of $145,351.25 pursuant to the provi¬ 
sions of the original contract. 

All wire delivered to the Government under the con¬ 
tract shall, upon acceptance thereof by the Government, 
be paid for at the unit prices stated in the contract until 
the sum of the payments so made, plus the amount of 
the advance payment made pursuant to the terms of the 
original contract, and the amount of the advance pay¬ 
ment made pursuant to this supplement, shall equal the 
full contract price. All remaining deliveries of 'wire 
under the contract, shall, upon acceptance thereof by 
the Government, be paid for by crediting the value of 
such wire at the unit prices stated in the contract 
against the contractor’s obligation to repay the total 
sum advanced, until such total sum shall be completely 
liquidated. 

The contractor will, on or before the date provided 
for the completion of the contract, or any extended 
date agreed upon by the Government and the con¬ 
tractor, with or without notice to the surety or sureties 
on the bond, as supplemented as herein provided,: pay 
to the Government the full sum of $245,351.25 advanced 
pursuant to the terms of the original contract and this 
supplement, or such part thereof as shall not have been 
liquidated as hereinabove provided. Before the addi¬ 
tional advance shall be made as hereinabove provided, 
the contractor shall furnish to the Government a supple¬ 
ment to the bond heretofore furnished pursuant to the 
provisions of the original contract in such form and 
with such surety or sureties as may be approved by the 
contracting officer, increasing the penal sum of said 
bond to the sum of $245,351.25, and guaranteeing that 
the contractor will make such repayment to the Govern- 
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ment in accordance with the provisions of this para¬ 
graph. 

26 The performance of the obligation or the con¬ 
dition of such bond shall not relieve the con¬ 
tractor of any unfulfilled duty or condition contained 
in the contract. 

No claim of the contractor for advance payments due 
or to become due under the contract shall be assigned. 

All other terms and conditions of the contract shall re¬ 
main unchanged, and the contract, as hereby modified and 
amended, shall continue in full force and effect. 

Acceptance by the Contractor: December 30,1942 

27 Consent of Surety to Supplement 

The Centurv Indemnity Companv, suretv on the bond of 
the Spencer Wire Company, dated February 9, 1942, given 
in connection with the contract between said Spencer Wire 
Company and the Government, No. DA-TPS-3770, dated 
February 9, 1942, as supplemented by Supplement No. 1 
dated February 26, 1942, and Supplement No. 2 dated May 
13,1942, hereinafter referred to as the contract, hereby con¬ 
sents to the modification and amendment of the contract as 
provided in the foregoing supplement, designated Supple¬ 
ment No. 3, and said surety consents and agrees that said 
bond shall remain in full force and effect and shall in all 
respects apply to the contract as modified and amended. 

In witness whereof the surety has caused this consent to 
be executed by its duly authorized officer(s) and its corpo¬ 
rate seal to be hereunder affixed this 30th day of December, 
1942. 


GOVERNMENTAL EXHIBIT NO. 1, P. 26 

28 Supplement to Advance Payment Bond 

Know all men by these presents, that we, Spencer Wire 
Company, as Principal, and the Century Indemnity Com¬ 
pany, as Surety, having bound ourselves unto the United 


States of America, hereinafter called the Government, 
under an advance payment bond heretofore executed, in the 
penal sum of One Hundred Forty-Five Thousand, Three 
Hundred Fifty-One Dollars and Twenty-Five Cents ($145,- 
351.25) to secure the repayment to the Government of the 
sum of One Hundred Forty-Five Thousand, Three Hundred 
Fifty-One Dollars and Twenty-Five Cents ($145,351J25), 
which sum the Government advanced to the principal and 
the principal agreed to repay to the Government according 
to the provisions of a certain contract, No. DA-TPS-3770, 
as supplemented by Supplement No. 1, dated February 26, 
1942, and Supplement No. 2, dated May 13, 1942, entered 
into by and between the principal and the Government, and 
said contract having been supplemented by Supplement 
No. 3, dated Jan. 2,1943, to provide for a total advance pay¬ 
ment of Two Hundred Forty-Five Thousand, Three Hun¬ 
dred Fifty-One Dollars and Twenty-Five Cents ($245,- 
351.25) do hereby agree that the penal sum of such bond 
shall be increased to Two Hundred Forty-Five Thousand, 
Three Hundred Fifty-One Dollars and Tw r enty-Five Cents 
($245,351.25), for the payment of which sum w T ell and truly 
to be made we bind ourselves, our heirs, executors, adminis¬ 
trators, and successors, jointly and severally, firmly by these 
presents, and we further agree that our liability under the 
bond shall be conditioned upon the failure of the principal 
to make payment to the Government according to the pro¬ 
visions of the contract as supplemented by the aforesaid 
Supplement No. 3. 

In witness whereof, the above-bounden parties have exe¬ 
cuted this instrument under their several seals this second 
day of January, 1943, the name and corporate seal of each 
corporate party being hereto affixed and these presents duly 
signed by its undersigned representative, pursuant to au¬ 
thority of its governing body. 
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29-30 Amendment No. 4 

To Contract DA-Tps-3770 
Requisition R-452 

The contract between the United States of America, here¬ 
inafter called “the Government,” and the Spencer Wire 
Company, hereinafter called “the contractor,” which said 
contract is dated February 9, 1942, as heretofore amended 
by virtue of Supplement No. 1, dated February 26, 1942, 
Supplement No. 2, dated May 13,1942, and Supplement No. 
3, dated January 2, 1943, is hereby further modified and 
amended as follows: 

Reduced Total Contract Price $319,694.35. 


(ximendment No. 4 was submitted by the Government to Spencer 
and Century but was not executed by any of the parties. It was 
received in evidence.) 


(6548-2) 
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STATEMENT OF QUESTIONS PRESENTED 

The question is whether a surety is liable for the full 
repayment of an advance payment made by the Govern¬ 
ment under a contract to purchase wire which contract 
provided for the liquidation of the advance through the 
retention of as much of the last payments as might be 
necessary for that purpose when the Government, midway 
through the contract, directed the contractor to cancel the 
outstanding balances under the contract but continued to 
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United States Court ol Appeals 

Foe the Distkict of Columbia Circuit 


No. 12,947 


THE CENTURY INDEMNITY COMPANY, Appellant 

V. ; 

UNITED STATES OF AMERICA, Appellee 


On Appeal From the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

By appeal noted on September 12, 1955 (Tr. 21) appel¬ 
lant seeks review of a judgment of United States District 
Court for the District of Columbia entered on July 15, 
1955, in favor of appellee. (Jt. App. 15) The judgment 
was entered for $34,867.87 in an action instituted by the 
United States upon complaint for monies due under a bond. 
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The action was instituted in the court below under 28 
United States Code 1345. This appeal is authorized by 
28 United States Code 1291; Act of June 25, 1948, c. 646, 
62 Stat. 929, as amended October 31, 1951, c. 655, par. 48, 
65 Stat. 726. 

STATEMENT OF THE CASE 

Spencer Wire Company entered into a contract with the 
United States dated February 9, 1942, designated as No. 
DA-TPS-3770, whereby it agreed to manufacture and sell 
to the Government a quantity of wire rope. The contract 
required delivery of the rope in slightly less than three 
weeks; performance was to be completed by approximately 
February 28, 1942. The United States agreed to pay a 
total of approximately $581,405.00 for such wire rope, at 
prices specified in the contract. (Jt. App. 1) The contract 
contained a provision whereby the Government agreed, in 
order to facilitate performance, to advance to the con¬ 
tractor 25% of the contract price. This advance was con¬ 
ditioned upon the furnishing a bond, with surety, guaran¬ 
teeing that the contractor would, on or before the date 
provided for the completion of the contract or any exten¬ 
sion, pay to the Government the full sum so advanced or 
such part thereof as should not have been liquidated as 
provided in the contract. (Jt. App. 19) 

The contract itself provided that all wire delivered under 
it should be paid for at unit prices stated in the contract 
until the sum of the payments so made, plus the amount of 
the advance payment, should equal the full contract price. 
Thereupon all remaining deliveries of wire under the con¬ 
tract should be paid for by crediting the value of the wire 
at the unit prices against the contractor’s obligation to 
repay the sum advanced until that amount should be com¬ 
pletely liquidated. (Jt. App. 19) In other words, the 
contractor was to receive unit price payments under the 
contract up to the point where the remaining unpaid bal¬ 
ance would be required to liquidate the advance. The 
language of the contract is (Jt. App. 19): 


“All wire delivered to the Government under the 
contract shall, upon acceptance thereof by the Gov¬ 
ernment, be paid for at the unit prices stated in the 
contract until the sum of the payments so made plus 
the amount of the advance payment shall equal the 
full contract price. All remaining deliveries of wire 
under the contract shall, upon acceptance thereof by 
the Government, be paid for by crediting the value of 
such wire, at the unit prices stated in the contract, 
against the contractor’s obligation to repay the sum 
advanced, until such sum shall be completely liqui¬ 
dated. ’ ’ ; 

The bond in the penal sum of $145,351.25 was given by 
the contractor, as required, with appellant, the Century 
Indemnity Company, as its surety. (Jt. App. 19-20) The 
condition of the bond is as follows: 

“Now, therefore, if the principal shall, on or before 
the date provided for the completion of said contract, 
or if any extended date agreed upon by the Govern¬ 
ment and the contractor with or without notice to 
surety, pay to the Government the full sum so advanced 
or such part thereof as shall not have been liquidated 
in accordance with the provisions of said contract, then 
this obligation to be void; otherwise to remain in full 
force and virtue.” 

i 

Pursuant to this arrangement the United States on Feb¬ 
ruary 12, 1942, advanced to the contractor the sum of 
$144,624.49 (Jt. App. 2-3) 

Thereafter by supplement No. 3 to the contract dated 
January 2, 1943, the United States agreed to advance an 
additional payment of $100,000.00 conditioned upon the 
same terms as the original advance and further conditioned 
upon the furnishing by the contractor of a supplemental 
bond to cover the additional advance. On December 30, 
1942, appellant executed a consent to this supplement to 
the contract (Jt. App. 20-23—Gov’t Exh. No. 1, pp. 1-23 
to 1-26) and also furnished, as surety for the contractor, 
an additional bond in the amount of $100,000.00 (Jt. App. 
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22-23) to cover the new advance. The United States then 
advanced a further sum of $99,500.00 on January 19, 1943. 
The total advances amounted to $244,124.49. (Jt. App. 13) 

By July, 1943, or 16 months beyond the completion date 
specified in the contract, the contractor had delivered and 
had been paid for wire to the value of $273,554.01. (Jt. 
App. 3) The contractor had also delivered an additional 
amount of wire of the value of $17,652.77 for which payment 
was made on July 15, 1943. There is no controversy be¬ 
tween the parties with respect to this item. 

On July 14, 1943, at the request of the War Production 
Board, the performance of the contract being long overdue, 
the United States directed the contractor to cancel the 
outstanding balances under the contract. (Jt. App. 3) 
This was done without notice to the surety. The contractor 
was advised that the United States would accept whatever 
material was then in progress although every effort should 
be made to divert the material then in production to other 
orders. (Jt. App. 17) Neither at that time nor at any 
subsequent time did the United States apply any contract 
payments in liquidation of advances nor did the contractor 
pay anything toward the liquidation of the advances. At 
the time the United States directed the contractor to cancel 
the balance of the orders, the unexecuted portion of the 
contract amounted to $290,199.22 or slightly less than one- 
half the total contract of $581,405.00. The contract con¬ 
tained no reservation authorizating the United States to 
cancel it or the orders under it. 

After receiving the direction of the United States to 
cancel the balance of the orders, the contractor notified the 
United States by letter dated July 27, 1943 that it had on 
hand 44,000 pounds of processed ware which it intended to 
convert into finished material and apply on the contract. 

Subsequent to its letter of July 14,1943 the United States 
paid the contractor an additional sum of $34,867.87 on 
account of wire as follows (Jt. App. 13): 


f 


Date of Delivery 

July 12, 1943 
July 28, 1943 
August 18, 1943 


Date of Payment 

July 21, 1943 
August 6, 1943 
August 24, 1943 


Amount 

$10,143.51 

13,787.03 

10,937.33 


In October of 1943 the United States submitted a pro¬ 
posed amendment to the contract for execution by the con¬ 
tractor, Spencer Wire Co., and the consent of the appel¬ 
lant, surety. (Jt. App. 24) The proposed amendment 
would have reduced the contract price to the total of the 
wire delivered and for which payment was made, :i.e. 
$319,694.35, including some adjustments. It was never exe¬ 
cuted. Thereafter on or about February 21, 1944 the 
United States made demand upon the surety for the pay¬ 
ment of the total amount of the advances in the sum of 
$244,124.49. (Jt. App. 7) Appellant paid the total sum of 
$209,256.52 as a partial compromise settlement of its lia¬ 
bility (Jt. App. 4) but declined to pay the additional 
amount of $34,867.87 which was the amount paid to the 
contractor by the United States subsequent to the direction 
to cancel the balances on the orders under the contract. 
(Jt. App. 7) 

The Spencer Wire Company had in the meantime become 
bankrupt and was liquidated. Nothing was recovered by 
the United States from the contractor. (Jt. App. 7, 13) 

The case was tried upon the pleadings, pretrial state¬ 
ment and exhibits received in evidence. The court below 
decided that the contract between the United States and 
the contractor required the Government to continue mak¬ 
ing payment direct to the contractor although it had given 
previous direction to cancel the balance of the orders under 
the contract. (Jt. App. 14) In an opinion announcing its 
decision the court below noted that the last payment made 
under the contract was mistakenly made, but that the 
United States were not liable for the mistakes of their 
agents. (Jt. App. 9) 
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STATEMENT OF POINTS 

1. The Court below erred in concluding that the Govern¬ 
ment was obliged to continue the making of payments to 
the contractor under the terms of the contract after it had 
elected to direct the contractor to cancel the remaining 
orders under the contract except for material then in the 
course of manufacture. 

2. The court below erred in concluding that the appel¬ 
lant surety was not discharged from its liability under its 
bonds to the extent of the payments made by the Govern¬ 
ment subsequent to its election to direct the contractor to 
cancel the balance of the orders under the contract. 

3. The court below erred in failing to hold that the Gov¬ 
ernment was required, under the terms of the contract, to 
apply all payments subsequent to its election to cancel the 
contract against the balance due on account of the ad¬ 
vances previously made and further erred in not holding 
that the Government was relieved of any obligation to 
make further payments under the contract subsequent to 
its direction to cancel the orders until such time as the 
advances to the contractor should have been fully liqui¬ 
dated. 


SUMMARY OF ARGUMENT 

If the contract be regarded as continuing in force after 
the July 14, 1943 letter, its express terms required the 
application of subsequent payments toward the reduction 
of the advance payment. The surety was entitled to rely 
on the performance of this undertaking. If the contract 
be regarded as breached for delay in performance, the 
Government was obliged to apply any credits arising under 
it subsequent to July 14 in reduction of the obligation of 
the contractor to repay the advance, rather than to aggra¬ 
vate its damage by releasing further monies to the con¬ 
tractor. 
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In its conduct of its business and in the making of con¬ 
tracts such as the one involved in this case, the Govern- 
ment is bound by the same rules of law as are private in¬ 
dividuals. 

ARGUMENT 

The Government Was Obliged to Apply the Remaining 
Payments Against the Advance 

The sole issue in the case was stated in the pretrial 
statement to be whether or not the surety was released 
from liability under its bond to the extent of payments 
made to the contractor subsequent to the notice of July 
14-, 1943 cancelling the remaining contract orders.; (Jt. 
App. 7) The court below concluded, without analysis, that 
the Government was bound to continue making payments, 
on account of shipments delivered after the notice of can¬ 
cellation unless or until it was determined that those ship¬ 
ments would be less than $244,124.39 plus the amount of the 
payments to be made subsequent to the cancellation. In 
other words, the court’s conclusion is predicated upon the 
assumption that the subsequent shipments might have 
enabled the Government to recover the entire advances 
and that until the Government knew for a certainty that 
those advances could not be recovered, the terms of the 
contract bound it to continue the making of payments. 
The court concluded that the last payment, made on Au¬ 
gust 24, 1943 in the amount of $10,937.33, was in fact mis- 

takenlv made since the Government was then on notice 
* 

that the wire remaining to be delivered was in a relatively 
trifling amount. (Jt. App. 8-9) The court below has 
treated the contract as if it authorized the United States, 
at any time, to vary its terms by decreasing the amount of 
deliveries thereunder without in any other way affecting 
the rights of the parties under the contract except for the 
amount of payment to be made. There is no such reserva¬ 
tion contained in the contract. The fact is that the order 
of cancellation was given at a point of time when the con- 
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tractor had barely performed 50% of the contract over a 
period of 16 months against the contract requirements that 
full performance be effected in three weeks. There can be 
no doubt that the action of the United States in announc¬ 
ing a refusal to accept more wire under the contract was 
justified if the gross delay in performance amounted to a 
breach of the contract. Unless that delay amounted to a 
breach of the contract, the action of the United States in 
announcing its refusal to accept further deliveries except 
as to material then in progress, would have amounted to 
a breach of the contract on the part of the Government. 

While the language of the letter of July 14 (Jt. App. 17), 
states that the contractor is “hereby directed to cancel 
the outstanding balances on the above orders,” it must be 
assumed that the Government was not attempting to exer¬ 
cise a right which was not reserved to it in the contract, 
but was exercising the right to terminate for default. 
The technical use of the words “cancel” or “cancella¬ 
tion” as terms of art denotes the destruction of the instru¬ 
ment in which liability is embodied. The cancellation of a 
bilateral agreement necessarily requires the consent of both 
parties. 1 

The Government upon further consideration apparently 
concluded that the contract should have been amended and 
retained as an agreement between the parties for a sub- 

i Restatement of the Law—Contracts, Topic 13—Discharge by Cancellation 
or Surrender, Sec. 432: 

“Sec. 432—Cancellation or Surrender of Formal Contracts as a 
Discharge 

(1) A contractual duty that arises under a formal unilateral contract 
is discharged 

(a) by the destruction or cancellation of the document embodying 
the contract, or 

(b) by its surrender to the party subject to the duty or to some 
one on his behalf, by the party having the right, with the intent to 
discharge the duty; but in the case of negotiable instruments sur¬ 
render before maturity of the instrument to a party subject to a duty 
thereon docs not prevent him from becoming subject to a duty to a 
subsequent holder in due course. 

(2) The reciprocal contractual duties arising under a formal bilateral 
contract are discharged by the acts stated in" Subsection (1), if those 
acts are joined in or consented to by both parties.’’ 
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stantially reduced amount of material (Jt. App. 24), but 
neither the contractor nor the surety ever agreed to this 
proposed change in the contract terms. 

The court below determined that the last payment made 
by the Government on August 24 was mistakenly made. 
(Jt. App. 9) The court also concluded in its memorandum 
opinion that even though the earlier payments for the 
shipments of July 12 and 28 were not rightfully made, 
they also were made as the result of mistake. (Jt. App. 9) 
However, no claim was made by the Government in its 
pleadings that these payments were made by mistake and 
the record is silent as to what facts gave rise to the mistake 
or of what the mistake consisted. In fact, the mistake 
appears to be the same as is found in every instance where 
the Government wrongfully breaches a contract when what 
it has done later turns out to lack legal foundation. The 
logical effect of the reasoning of the trial court would mean 
that the Government could never be held responsible for 
breach of contract because the action taken by the 
Government’s representatives in causing the breach must 
necessarily involve a mistake either of law or fact. This 
result runs counter to a large body of cases which establish 
the law to the contrary. Perhaps the court below meant 
that it was a mistake to have made the last payment rather 
than that the facts under which the payment was made 
constituted that character of mistake for which the courts 
give relief. 

The contract provisions (Jt. App. 19) are that all wire 
delivered under the contract “shall * * * be paid for at unit 
prices stated in the contract until the sum of the payments 
so made plus the amount of the advance payment shall 
equal the full contract price.” The contract then goes on 
to provide that “all remaining deliveries of wire under the 
contract shall * * * be paid for by crediting the value of 
such wire * * * against the contractor’s obligation to re¬ 
pay the sum advanced, until such sum shall be completely 
liquidated.” The formula for payment is thus explicit. The 
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requirement to withhold is couched in the same language as 
the requirement to pay. The agreement to make payment 
is an obligation of no greater force than the requirement 
to withhold. The surety is entitled to insist on the per¬ 
formance of both parts of the promise. When the direction 
to cancel was issued, it was inescapably apparent that the 
advance of $244,124.49 could never be repaid because of 
the consequent reduction in amount of wire to be purchased. 
The action of the Government in continuing to make full 
payment for all wire received after its direction to cancel, 
constitutes a departure from and a variance in a material 
provision of the contract which releases the surety at least 
to the extent of its injury. 

That the terms of the bond and the contract are to be 
read together is established by Martin v. National Surety 
Company, 300 U.S. 588 (1937). In that case the Govern¬ 
ment required a contractor for the construction of a public 
work to give a bond conditioned for the performance of 
the contract and the payment of persons furnishing labor 
and material. "While the work was completed, the con¬ 
tractor failed to pay first persons furnishing labor and 
material thus breaching that promise contained in his bond. 
In commenting upon the relation of these instruments the 
court said: 

“But the statute directs that a bond for the prompt 
payment of materialmen and laborers shall be executed 
by the contractor before the commencement of the 
work. Not only that, but the contract with the Gov¬ 
ernment, which was drawn in the standard form, is a 
confirmation and adoption of the statutory duty. The 
terms of the bond are read into the contract, and there 
is default under the contract when there is default 
under the bond.” (pp. 597-8) 

In the present case the condition of the original advance 
payment bond specifically referred to the liquidation of the 
advance in accordance with the provisions of the contract 
(Jt. App. 19-20) while the supplement to the bond stated 
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that “liability under the bond shall be conditioned upon the 
failure of the principal to make payment to the Govern¬ 
ment according to the provisions of the contract as supple¬ 
mented by the aforesaid supplement No. 3”. (Jt. App. 23) 
There can be no question but what the method established 
by the contract for recovering the payment of the advance 
was one of the most important factors in the arrangement 
between the parties. 

In United' States v. Freel, 186 U. S. 309 (1902), the Gov¬ 
ernment had entered into a contract for the construction 
of a dry dock. The performance of the contract was se¬ 
cured by a bond with surety. The sole question in the case 
was whether or not the surety on the bond was released by 
subsequent changes in the work made by the Government 
and the contractor without the surety’s consent. The court 
held: 

“However, the proposition that the obligation of a 
surety does not extend beyond the terms of his under¬ 
taking, and that wiicn this undertaking is to assure the 
performance of an existing contract, if any change is 
made in the requirements of such contract, in matters 
of substance without his consent, his liability ;is ex¬ 
tinguished, is so elementary that we need not cite the 
numerous cases in England and in the State and Fed¬ 
eral Courts establishing it.” (p. 316) 

In Prairie State Bank v. United States, 164 U. S. 227 
(1896), the court had occasion to review at length the ap¬ 
plication of the rule whereby a surety is to be released if 
funds payable under the contract secured are disbursed by 
way of advance payments or if funds to be retained are 
released without the consent of the surety. The court said 
(p. 237): 

“The rulings of this court have been equally em¬ 
phatic in upholding the right of a surety to stand upon 
the agreement with reference to which he entered into 
his contract of suretyship and to exact strict compli¬ 
ance with its stipulations. Thus, in the case of Miller 
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v. Stewart, 9 Wheat. 680, Mr. Justice Story in deliv¬ 
ering the opinion of the court, said (p. 702): ‘Nothing 
can be clearer, both upon principal and authority, than 
the doctrine that the liability of a surety is not to be 
extended, by implication, beyond the terms of his con¬ 
tract. To the extent, and in the manner, and under 
the circumstances pointed out in his obligation, he is 
bound, and no further. It is not sufficient that he may 
sustain no injury by a change in the contract, or that 
it may even be for his benefit. He has a right to stand 
upon the very terms of his contract; and if he does 
not assent to any variation of it, and the variation is 
made, it is fatal.’ ” 

The contract and bond are interrelated and interdepend¬ 
ent, as is demonstrated by other decisions too well estab¬ 
lished to require any lengthy discussion. In Peterson v. 
Miller Rubber Company , 24 F(2d) 59, 62 (CCA 8, 1928), 
it is said: 

“ * * * it will be noted that the original contract 
with the corporate defendant provided for the execu¬ 
tion and delivery of a bond in the sum of $10,000.00, 
guaranteeing the same matters which formed the basis 
of this suit. On the same day the bond was executed 
and by its terms made the original contract ‘a part of 
this instrument.’ The bond and the original contract, 
so far as the individual defendants are concerned, be¬ 
came a single joint undertaking. * * # ” 

And then again in American Surety Company of New York 
v. Brummel, 184 F(2d) 935,937 (CCA 10,1950), it was said: 

“ (3) The problem then is to construe the surety con¬ 
tract in order to determine the extent of the obligation 
thereunder. It is to be noted that the surety bond re¬ 
fers to the construction contract and by reference 
makes it a part of the bond. Specifications in turn arc 
a part of the contract. So in order to determine the 
intent of the bond with respect to coverage, we must 
construe the bond, contract and specifications together 

* * * ff 
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To the same effect are: Glens Falls Indemnity Company 
v. Basich Bros. Construction Co., 165 F(2d) 649 (CCA 9, 
1948); Bill Curphy Co. v. Elliott, 207 F(2d) 103 (CCA 5, 
1953). 

i 

In the case at bar the contract specified that the advance 
payments were to be repaid or liquidated out of the final 
contract payments. When the letter of July 14 was written, 
it became immediately apparent that the amounts remain¬ 
ing to be paid under the contract could under no reasonable 
possibility be sufficient to liquidate the unpaid advances of 
$244,124.49. At that time the contractor had already con¬ 
sumed over 16 months in performing about one-half of a 
contract which, by its own terms, was to have been per¬ 
formed in three weeks. If the contract is to be considered 
as continuing in full force and effect subsequent to the 
letter of July 14, its own terms bound the Government to 
liquidate the advance payments out of all amounts payable 
thereafter. It may be observed that the record is silent as 
to whether or not any effort was made by the Government 
to determine what material the contractor proposed to 
manufacture and deliver subsequent to the July 14 letter. 
There was nothing in the contract terms which required 
the Government to make an immediate or speedy payment 
for the wire delivered. Its action in making payment gen¬ 
erally within a week after the date of delivery of the wire 
is incomprehensible unless the Government was attempt¬ 
ing to preserve a discount of one-half of one percent of the 
amount of each payment which was allowed as a premium 
under the contract for payment within ten calendar days 
after delivery. (Gov’t Exh. No. 1, p. 1) And all of these 
steps, the cancelling of the balance of the orders and the 
making of further payments, was without notice to the 
surety, the one party most vitally affected by them. 

If the contract be regarded as breached by the unreason¬ 
ably tardy performance on the part of the contractor, then 
it immediately follows that there was no further obligation 
on the United States to make payment pursuant to its 
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terms. Whatever obligations the United States might have 
thereafter arose under general principles of the law of con¬ 
tracts. That obligation to make further payments could 
only be determined by the weighing of all factors on both 
sides, i.e., the damage to the Government resulting from the 
breach, the fair market value of the wire delivered after 
the breach and unpaid for and the balance of advances re¬ 
payable by the contractor. 

The Government is Bound by the Same Rules of Law as Are 
Private Individuals in Cases Such as This 

In Cooke v. United States, 91 U. S. 389 (1875), the United 
States sued Cooke and Company to recover amounts paid 
to it on the redemption of negotiable Treasury notes. It 
appeared that the notes had been printed in the Treasury 
but were circulated without authorization. They were re¬ 
deemed prior to their maturity date under the authoriza¬ 
tion of an Act of Congress. Following their redemption it 
was discovered that they were duplicates of notes validly 
issued. 

The court in denying recovery to the United States for 
the amount of the notes paid to the holders said: 

“Still a Government may suffer loss through the 
negligence of its officers. If it comes down from its 
position of sovereignty, and enters the domain of 
commerce, it submits itself to the same laws that 
govern individuals there. Thus, if it becomes the 
holder of a bill of exchange, it must use the same dili¬ 
gence to charge the drawers and indorsers that is re¬ 
quired of individuals; and, if it fails in this, its claim 
upon the parties is lost. United States v. Barker, 12 
Wheat. 559. Generally, in respect to all the commercial 
business of the government, if an officer specially 
charged with the performance of any duty, and au¬ 
thorized to represent the government in that behalf, 
neglects that duty, and loss ensues, the government 
must bear the consequences of his neglect. But this 
cannot happen until the officer specially charged with 
the duty, if there be one, has acted, or ought to have 
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acted. As the government can only act through its 
officers, it may select for its work whomsoever it will; 
but it must have some representative authorized to 
act in all the emergencies of its commercial transac¬ 
tions. If it fail in this, it fails in the performance of 
its own duties, and must be charged with the conse¬ 
quences that follow such omissions in the commercial 
world.” (p.398) 

The court concluded that since the Treasury was authorized 
to retire prior to maturity all of those notes which it would 
be obliged to pay on maturity, the government was bound 
by its action in redeeming them. 

Hollerbach v. United States, 233 U.S. 165 (1914), is a 
case in which a building contract made by the United States 
contained certain representations as to the character of 
construction already in place upon the site. Upon per¬ 
formance of the contract it was found that these representa¬ 
tions were not correct. As a consequence the contractor 
suffered damages by way of increased costs in perform¬ 
ance. The court said (p. 171): 

“A Government contract should be interpreted as 
are contracts between individuals, with a view to as¬ 
certaining the intention of the parties and to give it 
effect accordingly, if that can be done consistently with 
the terms of the instrument.” 

In Reading Steel Casting Company v. United States , 268 
U.S. 186 (1925), plaintiff had entered into a contract with 
the Government to furnish two fly wheels. The contract 
provided for the inspection of the wheels by the Govern¬ 
ment and their rejection if not approved. One of the cast¬ 
ings was not inspected until after a reasonable time when 
it was rejected. The Court held that the Government on 
failing to make the inspection within a reasonable time 
and rejecting the wheel accordingly, became liable for the 
contract price and judgment was given accordingly. The 
court said (p. 188): 


“The contract is to be construed and the rights of 
the parties are to be determined by the application 
of the same principles as if the contract were between 
individuals. Smoot’s case, 15 Wall. 36, 47; Manu¬ 
facturing Company v. United States, 17 Wall. 592, 595; 
United States v. Smith, 94 U.S. 214, 217.” 

In United States v. National Exchange Bank, 270 U.S. 
527 (1926), the Government had sued to recover the amount 
by which a check, issued by it upon itself, had been fraudu¬ 
lently raised. The check had originally been issued for 
$47.50 and had been raised to $4,750.00. Recovery was 
denied to the Government. The Government had contended 
that it ought not to be charged 'with knowledge of its own 
checks because of the enormous volume of its operations. 
However, Mr. Justice Brandeis for the court said: (p. 534): 

“But the Chief Justice used that language only to 
fortify his conclusion that the United States could 
recover money paid upon a forged endorsement of a 
pension check. He cannot be understood to mean that 
great business houses are held to less responsibility 
than small ones. United States does business on 
business terms. Cooke v. United States, 91 U.S. 389. 
* * * We are 0 f ^ 0 pi n i on that the United States 
is not excepted from the general rule by the large¬ 
ness of its dealings and its having to employ agents 
to do what if done by a principal in person would 
leave no room for doubt.” 

In Lynch v. United States, 292 U.S. 571 (1934), the 
court had for consideration the effect of legislation which 
appeared to restrict the effectiveness of terms of insur¬ 
ance policies in favor of beneficiaries. While these policies 
had not been entered into for a business purpose, but for 
benevolent reasons, they were nevertheless legal obliga¬ 
tions of the Government. The court in an opinion by Mr. 
Justice Holmes said (p. 579): 

“When the United States enters into contract rela¬ 
tions, its rights and duties therein are governed gen¬ 
erally by the law applicable to contracts between 
private individuals. # * # ” 
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“Punctilious fulfillment of contractual obligations is 
essential to the maintenance of the credit of public as 
well as private debtors. * * * To abrogate contracts, 
in the attempt to lessen government expenditure, would 
not be the practice of economy, but an act of repudia¬ 
tion. ‘The United States are as much bound by their 
contracts as are individuals. If they repudiate their 
obligations, it is as much repudiation, with all the 
wrong and reproach that term implies, as it would be 
if the repudiator had been a State or municipality or 
a citizen.’ Sinking-Fund Cases, 99 U.S. 700, 719.” 
(p. 580) 

And to the same effect are: 

S.R.A . v. Minnesota, 327 U.S. 558 (1946) 

Standard Oil Company v. United States, 267 U.S. 

76 (1925) 

Atchison, T. & S.F. Ry. v. United States, 256 U.S. 

205 (1921) 

United States v. Warren Transportation Co., 7 F. 

(2d) 161 (D.C. Mass, 1925) 

Not only is it well established that the liability to which 
the Government is held in contract matters is the same as 
that of private persons, but that liability has been con¬ 
stantly extended. The Tort Claims Act, 28 U.S.C.A., Sec¬ 
tion 1346(b), Act of June 25, 1948, c. 646, 62 Stat. 933 as 
amended, has authorized the maintenance of suits against 
the Government for tort “under circumstances where the 
United States if a private person, would be liable * * 

The Cases Cited by the Court Below Do Not Support 

Its Decision 

An analysis of the cases cited by the court below give 
no support to its decision. In considering these cases it 
must be borne in mind that the contract in this case pro¬ 
vided that the advances should be recovered “by crediting 
the value of such wire, * * *, against the contractor’s 
obligations to repay the sum advanced, until such sum 
shall be completely liquidated.” (Jt. App. 19) In addi- 
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tion the bond provided liability under its terms for so much 
of the advance payments ‘ ‘ as shall not have been liquidated 
in acordance with the provisions of the contract, * * V’ 
(Jt. App. 20) 

Hunter v. United States, 5 Pet. (30 U.S.) 173 (1831), 
is an early case in which the United States held, as assignee 
of one Smith, a claim of the latter against persons named 
Crary. The latter had a claim against the Spanish Gov¬ 
ernment which in course of time was recovered and paid 
over by the Treasury Department to an assignee of the 
Crarys. It was contended that the failure of the United 
States to offset the claim assigned to them against the 
Spanish monies worked an abandonment of the Govern¬ 
ment’s claim. The court held that the release of the 
Spanish monies did not constitute an abandonment of the 
Government’s claim. Aside from the fact that this deci¬ 
sion came well before the development of the modern doc¬ 
trine which visits liability upon the Government according 
to rules governing private individuals, the complicated 
history of the assignments involved in that case has no 
similarity to the case at bar. In the case at bar the obli¬ 
gation of the Government to withhold the money formed 
a part of the contractual agreement between the parties. 

Hart v. United States, 95 U.S. 316 (1877), is a case in 
which a claim was made by the United States upon the 
surety on a distiller’s bond for non-payment of taxes. It 
appeared that the Collector of Internal Revenue for the 
District had permitted the distiller to remove certain 
spirits from the bonded warehouse. Such removal con¬ 
stituted a serious offense on the part of all parties engaged 
in the removal and subjected them to heavy penalties 
and punishment. It was held that the loss of the security 
occasioned by the illegal removal from the warehouse, par¬ 
ticipated in by the Collector of Internal Revenue as well 
as the warehouseman, did not relieve surety from the 
obligation to respond on its bond. The court specifically 
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pointed out that the Government had assumed no con¬ 
tractual obligations under the arrangement between the 
parties. In this respect the case is wholly different from 
the situation at bar where the Government expressly agreed 
in its contract that the advance was to be liquidated out 
of the payments under the contract. No parallel can be 
drawm between that case, where the facts seem to indicate 
an unlawful conspiracy between the distiller and the Col¬ 
lector of Internal Revenue, and the case at bar. 

In United States v. Ennis, 132 Fed. 133 (DC NJ 1904), 
the sureties had given a bond to secure the performance 
of a contract between their principal and the United States 
for the furnishing of coal upon order. One order given by 
the United States during the course of performance was not 
filled although subsequent orders were. Following the 
failure to fill the one order, the United States paid the 
contractor an amount in excess of the penalty of the bond. 
The Government then made claim upon the surety for the 
penalty of the bond. The latter took the position that 
United States should have made an offset under the 
statute (Act of March 3, 1875, c. 149, 18 Stat. 481) which 
authorized the Secretary of the Treasury to withhold 
an amount equal to the claim due the United States from 
payments otherwise payable to the public debtor. In 
holding that the sureties were not discharged by reason 
of the failure of the Secretary of the Treasury to make 
the offset the Court expressly noted that the provisions 
of the statute authorizing the offset formed “no part 
of the contract between the Government and the surety 
on a bond given to the Government.” (p. 135) The court 
in that case tacitly recognized that had the contract pro¬ 
visions required such a set off, the Government would be 
compelled to make it. In the case at bar the withholding 
was required by the express terms of the contract. 

In United States v. Bee, 54 Fed. 112 (CCA 9, 1893), 
suit had been brought by the United States to recover 


over-payment of salary to a consul. The United States 
had continued payment of salary to the consul for some¬ 
time after the over-payment had been established. When 
suit was brought against the sureties upon the official bond 
of the consul, they objected that their bond ought not 
be held responsive because of the action of the United 
States in continuing to make payment without offsetting 
the charge against the consul. While the court held that 
the sureties were not relieved of their obligation because 
of the failure of the Government to deduct the amount 
of the over-payment from subsequent payments of salary, 
it is interesting to note that the opposite result was 
reached in United States v. U.S.F. <& G. Co., 35 F. Supp. 
959 (DC Pa. 1940). In the latter case an employee of 
the United States had become indebted to it. Claim was 
pressed against him and against his surety. In the mean¬ 
time the Government paid the employee the total amount 
of accumulations in his Federal Retirement Fund. The 
court in that case held that the liability of the surety 
was reduced pro tanto by the failure of the Government 
to withhold and apply the retirement accumulations 
against the debt due it. But no precedent controlling the 
case at bar can be found in cases dealing with the pay¬ 
ment of emoluments of public office or official salaries 
which for reasons of public policy enjoy a special status 
including freedom from garnishment. However, in the 
Bee case as in the other cases upon which the lower 
court relied, no contract provision required the United 
States to make an offset or withholding. The absence 
of this factor, as is expressly noted in two of the decisions 
upon which the trial court relied, clearly distinguishes 
those cases from the case at bar. 

CONCLUSION 

The terms of the contract and bond with their amend¬ 
ments created the plainest kind of contractual obligations 
upon the Government to apply all payments toward liqui- 
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dation of the contract advances following its election to 
cancel the remaining orders under the contract. It was 
then obvious that the recovery of the total of the ad¬ 
vances could never be effected from the contract payments 
and there was no justification for the making of any 
further payments to the contract. This is plainly the 
case as between private litigants. The proposition that 
the Government’s liability should be measured by: the 
same rules as those applying to private litigants in cases 
such as this is too well established in modem jurispru¬ 
dence to admit of questioning. 

It is submitted that the judgment of the court below 
should be reversed. 

Respectfully, 

Joseph A. Carey 
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QUESTION PRESENT E D 

In the opinion of appellee, the question is: 

Whether the Century Indemnity Company, as surety on the 
contractor’s Advance Payment Bond guaranteeing repayment 
of the advance payments to the contractor, was partially re¬ 
leased from liability on the bond by reason of payments made, 
as required by the payment clause of the contract, by the 
United States to the contractor for material delivered under 
the contract. 
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ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

On February 9, 1942, the Spencer Wire Company (Spencer) 
and the United States entered into a contract (DA/TPS 3770) 
which called for the delivery of approximately 990 net tons of 
galvanized rope wire for an approximate total price of $581,405 
(J. A. 1). To facilitate Spencer’s performance of the contract, 
the United States agreed (J. A. 19) to advance Spencer twenty- 
five percent of the contract price (J. A. 1, 19) provided that 
Spencer, “with such surety or sureties as may be approved 
by the contracting officer”, furnish the United States a bond 
in the amount of the advance “guaranteeing that the con¬ 
tractor will, * * * pay to the Government the full sum so 
advanced or such part thereof as shall not have been liqui¬ 
dated # * * ” (J. A. 19). 

Spencer, with the Century Indemnity Company (Century), 
as surety, provided the required advance payment bond in the 
initial sum of $145,351.25 (J. A. 19-20). By supplemental 
agreement (J. A. 20-22), the contract between Spencer and 

(l) 
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the United States was subsequently modified and amended to 
provide for an additional advance in the amount of $100,000 
or a total advance on the contract of $245,351.25 (J. A. 23). 
Century consented to the modification and amendment of the 
contract and agreed “that said bond shall remain in full force 
and effect and shall in all respects apply to the contract as 
modified and amended” (J. A. 22). Advances totaling $244,- 
124.49 were actually made by the United States to Spencer 
(J. A. 2-3). 

By July 15, 1943. wire of an aggregate value of $291,206.78 
had been delivered to the United States under the contract 
(J. A. 3). Spencer was paid for this wire as it was delivered 
in accordance with the payment clause of the contract which 
provided as follows (J. A. 19): 

All wire delivered to the Government under the con¬ 
tract shall, upon acceptance thereof by the Government, 
be paid for at the unit prices stated in the contract until 
the sum of the payments so made plus the amount of 
the advance payment shall equal the full contract price. 
All remaining deliveries of wire under the contract shall, 
upon acceptance thereof by the Government, be paid for 
by crediting the value of such wire, at the unit prices 
stated in the contract, against the contractor s obliga¬ 
tion to repay the sum advanced, until such sum shall be 
completely liquidated. 

By letter dated July 14,1943, Spencer was directed to cancel 
the outstanding balances on contract DA/TPS 3700 with the 
qualification that whatever material was in process would be 
accepted by the Government (J. A. 17). By letter dated July 
27, 1943, Spencer acknowledged the letter of July 14, and ad¬ 
vised that at that time it had on hand 44,000 lbs. of processed 
wire which would be converted to finished material to apply 
on the contract (J. A. 18). Spencer’s last delivery of wire oc¬ 
curred on August IS, 1943 (J. A. 13); the value of all wire de¬ 
livered under the contract totalled $326,074.65. 

On October 23, 1943, the United States submitted a pro¬ 
posed amendment to the contract providing inter alia that upon 
repayment by Spencer of the $244,124.49 advanced on the 
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contract, the contract would be cancelled and the parties re¬ 
lieved of all further obligations (J. A. 3). Spencer failed to 
execute the proposed cancellation (J. A. 3). 

On January 27, 1944 formal demand was made on Spencer 
for the return of the 3244,124.49 advance payments, “no part 
of which had been liquidated by the delivery of products in ac¬ 
cord with the contract terms” (J. A. 3-4). This demand was 
ignored by Spencer whereupon demand for repayment was 
made upon Century as surety on the Advance Payment Bond 
(J. A. 4). On August 14,1948 the Attorney General accepted 
8209,256.52 as a partial compromise settlement of Century’s 
liability on the bond (J. A. 4). j 

The instant suit was brought by the United States against 
Century to recover 834,867.87, the unpaid balance of the ad¬ 
vance payments to Spencer for which Century was allegedly 
liable. The complaint (J. A. 1-4), alleging facts substantially as 
related above, and answer (J. A. 4-5) disclosed no dispute of 
fact and, after pretrial proceedings (J. A. 5-7), the issue be¬ 
tween the parties was narrowed to the question of whether Cen¬ 
tury was released from liability on the bond to the extent of 
834,867.87, representing the aggregate of three payments made 
on July 21, August 6 and August 24, 1943 by the United States 
to Spencer for material received pursuant to the contract (J. A. 
7, 8, 13). With respect to these three payments the district 
court, in its Memorandum Opinion (J. A. 7-11), stated: 

The court thinks that plaintiff was required to make 
payment as it did on July 21 for the shipment delivered 
on July 12 and as it did on August 6 for the shipment 
delivered on July 28. The court is of opinion that the 
payment on August 24 for the shipment delivered on 
August 18 was mistakenly made since plaintiff then 
knew or by the exercise of reasonable care would have 
known that such payment should have been credited 
against the advances. Perhaps such specific findings 
are unnecessary in view of settled principles of law 
which the court deems applicable to the issues of the 
case. Such principles of law when applied leave the 
defendant without defense to the demands of the plain¬ 
tiff since if the payments of July 12 and July 28 were 



not rightfully made then they, like the payment of 
August 24, were made as the result of mistake which 
will not avail the defendant as a defense (J. A. 9). 

Accordingly, judgment was entered for the United States for 
$34,867.87. the unpaid and unliquidated balance of the advance 
payments made to Spencer. 

SUMMARY OF ARGUMENT 

1. Century Indemnity Company guaranteed repayment of 
the advance payments made to the contractor knowing full 
well the Government was obligated to make payment to the 
contractor for material delivered under the contract as it was 
received rather than immediately crediting the value of such 
material against the contractor’s advance payment obligation. 
Under the terms of the payment clause of the contract, liquida¬ 
tion of the contractor’s advance payment obligation was to 
commence only when the sum of the payments for material 
delivered plus the advance payments equaled the full con¬ 
tract price. The three payments to the contractor, aggregat¬ 
ing $34,867.87, were all made for material delivered under the 
contract and were made at a time when the sum of such pay¬ 
ments plus the advance payments was, on July 15, 1943, 
$46,073.93 less than full contract price. There is, therefore, 
no merit to appellant’s contention that the payments in ques¬ 
tion were a breach of or departure from the payment terms 
specified in the contract. Since the contingency upon which 
liquidation of the advance payment obligation had not arisen 
at the time the three payments were made, the United States 
had neither the right, to say nothing of a duty to the surety, 
to depart from the contract terms by withholding payment 
from the contractor. 

And the Government’s duty to make payment for material 
as it was received was unaffected by the exchange of corre¬ 
spondence between the United States and the contractor which 
took place in late July of 1943. As appellant concedes, 
neither the contractor nor the surety consented to a cancella¬ 
tion of the agreement or to a modification of the payment 
terms set out in the contract. Absent a cancellation or modi¬ 
fication of the contract by mutual consent it cannot be said, 
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even in retrospect, that as a matter of law the United States 
should have withheld payment and applied sums owing to the 
contractor against the advance payment obligation. 

2. By reason of the payment terms of the contract the dis¬ 
trict court was clearly correct in holding that the Government 
was required to make the payment of July 21, 1943, and the 
payment of August 6, 1943. And even if it can be said, by 
reason of the exchange of correspondence between the United 
States and the contractor in the latter part of July 1943, that 
the United States could have and, in retrospect, perhaps should 
have withheld the payment of August 24, 1943, the Govern¬ 
ment’s failure to do so did not pro tanto release the surety from 
its liability on the bond. This is so, not necessarily because 
interests of the United States are involved, but because it is 
settled doctrine that where a creditor is indebted to a principal 
whose duty to the creditor is secured by the obligation of a 
surety, payment by the creditor of his indebtedness to the prin¬ 
cipal, before or after maturity of the principal’s obligation, 
does not discharge the surety. 

ARGUMENT 

The District Court correctly held that payments by the United 
States for material delivered to it by the contractor did not 
partially discharge the surety from its obligation on the 
Advance Payment Bond 

By the Advance Payment Bond (J. A. 19-20) executed by 
the Spencer Wire Company as principal and the Century In¬ 
demnity Company as surety, the parties thereto jointly and 
severally became “firmly bound unto the United States” (J. A. 
19) in the sum of $244,124.29/ the aggregate of two advance 
payments made by the United States to Spencer pursuant to 
the terms of a basic supply contract (J. A. 20-22) between 
Spencer and the United States. With respect to the surety, 
the bond provides in effect that if Spencer as principal fails to 
repay the United States, Century becomes obligated to “pay 


1 $244,124.29 represents the sum actually advanced to the contractor (J. A. 
2-3, 4). The penal clause of the bond and supplement thereto contemplated 
advances totalling $245,351.25 (J. A. 22-23). 
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to the Government the full sum so advanced, or such part 
thereof as shall not have been liquidated in accordance with 
the provisions of said contract” (J. A. 20). 

No part of the advance payment was repaid by Spencer nor 
can it be said, in fact, that any part of the advance payment 
was “liquidated in accordance with the provisions of the con¬ 
tract” (J. A. 20). Therefore, looking to the terms of the bond 
itself, the prime determinant of the surety’s obligation, there 
can be no doubt as to the surety’s liability. Century’s pur¬ 
ported defense to this suit by the United States on the bond 
stems, not from the terms of the bond, but from the basic con¬ 
tract between Spencer and the United States, the claim being 
that three payments by the United States to Spencer subse¬ 
quent to July 15. 1943 were a breach of or a departure from 
the terms of the payment clause of Spencer’s contract which 
operated to discharge the surety to the extent of the payments. 

We show below (pp. 6-11), first, that the payments of 
which the surety complains were made in strict conformity 
with the requirements of the contract between the United 
States and Spencer and. Century to the contrary, that noth¬ 
ing in the contract or the Advance Payment Bond required 
that the payments in question be withheld and applied in the 
manner presently suggested by the surety. Second, we show 
(infra, pp. 11-15) that even though the Government may have 
had the technical right to withhold the payment of August 
24, 1943, without having expressly agreed to do so, the failure 
of the Government agents to withhold payment, whether 
through mistake, negligence, or a misapprehension of law, did 
not, pro tanto, discharge the surety from the liability it 
unqualifiedly assumed on the bond. 

A. The payments to the contractor for material delivered were made in 
strict compliance with the terms of the contract and the United States 
was under no duty to the surety to withhold payment and apply the sums 
against the contractor’s advance payment obligation 

1. The payment clause of the contract between Spencer 
and the United States provided as follows (J. A. 19): 

All wire delivered to the Government under the con¬ 
tract shall, upon acceptance thereof by the Govern¬ 
ment, be paid for at the unit prices stated in the contract 
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until the sum of the payments so made plus the amount 
of the advance payment shall equal the full contract 
price. All remaining deliveries of wire under the con¬ 
tract shall, upon acceptance thereof by the Govern¬ 
ment, be paid for by crediting the value of such wire, at 
the unit prices stated in the contract, against the con¬ 
tractor’s obligation to repay the sum advanced, until 
such sum shall be completely liquidated. 

Notwithstanding that advance payments totalling $244,- 
124.49 had been made to the contractor, it is to be noted that 
under the payment clause of the contract the United States was 
nevertheless obligated to pay for material delivered under the 
contract as it was received. In accordance with this require¬ 
ment, as of July 15.1943, the United States had paid to Spencer, 
for material received, an aggregate of $291,206.78 (J. A. 3). 
Century does not question the propriety of these payments and 
has, therefore, implicitly recognized that they were made in con¬ 
formity with the payment requirements of the contract. And 
just as the payments prior to July 15, 1943 afford no basis 
for the surety to complain, by the same token, its complaint 
as to the three payments subsequent to July 15,1943 is equally 
unfounded. For, it is indisputable that these payments, as in 
the case of those prior, were for material delivered to and ac¬ 
cepted by the United States under the contract and for which 
the United States was bound to pay at “the unit prices stated 
in the contract’’ so long as the sum of the payments for ma¬ 
terial delivered and the advance payments did not “equal the 
full contract price” (J. A. 19). 

This being the case we fully agree with the appellant that 
“[t]he formula for payment is thus explicit” (App. Br. p. 9) 
but since the payments in question strictly conformed to the 
“formula” set out in the contract we cannot see how the Gov¬ 
ernment’s compliance with the contract affords any basis for a 
partial release of the surety from its obligation. 

Thus, the contention that these three payments were made 
contrary to the contract requirements is without foundation. 
The same is true of the surety’s contention that the payment 
clause of the contract required that the sum represented by the 
three payments be withheld by the United States and applied 
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to liquidate partially the contractor’s advance payment obliga¬ 
tion. Concededly, the payment clause of the contract provided 
for the ultimate liquidation of the contractor's obligation by 
crediting the value of wire delivered by the contractor against 
the obligation. But the argument that the payment clause 
required that this be done with respect to the wire delivered 
on July 12 and July 28 and August IS, 1943, ignores that the 
contract, in effect, precluded liquidation of the advance pay¬ 
ment until the payments for wire delivered plus the advance 
payments “shall equal the full contract price” (J. A. 19). 
And it requires only a simple arithmetical calculation to demon¬ 
strate that the contractual contingency upon which the liquida¬ 
tion of the contractor’s obligation was to commence had not 
arisen at the time the questioned payments were made. 

The full contract price amounted to S581.405; payments by 
the United States for material delivered by the contractor, as 
of July 15. 1943, aggregated $291,206.7$ (J. A. 3). This sum, 
when added to the advance payments of $244,124.49, totals 
$535,331.27 or $46,073.73 less than the “full contract price” 
(J. A. 19). In these circumstances, for the Government to 
have withheld or denied payment for the material delivered by 
the contractor would thus have contravened the express terms 
of the contract, amounting to a breach thereof. 

The contract requirement that the Government pay for 
material delivered under the contract as it w'as delivered, rather 
than immediately applying the deliveries against the advance 
payment obligation, of course added an element of risk to the 
advances in addition to those assumed where advance payments 
are made but liquidated as performance of the contract pro¬ 
gresses. Though willing to finance the contractor, the United 
States declined to assume the risk and instead insisted on a 
surety bond for the full amount of the advances. Knowing full 
well that the contractor was to be paid for material as it was 
delivered until the sum of the payments plus the advance pay¬ 
ments equalled the total price, Century nevertheless undertook 
to guarantee the repayment of the $244,124.29. With an in¬ 
complete performance of the contract and the contractor’s 
subsequent adjudication and discharge in bankruptcy, the 
risk, which it makes a business of assuming, has now mate- 


9 


rialized to its pecuniary disadvantage. It was, however, a 
risk of which Century was fully aware, yet voluntarily assumed, 
and a risk for which it presumably exacted consideration from 
the principal obligor. 2 In these circumstances, where the Gov¬ 
ernment has fully complied with payment terms of the con¬ 
tract, Century cannot be heard to complain nor can it reason¬ 
ably expect this Court to rewrite the contract between the con¬ 
tractor and the United States so as to impose retroactively a 
contractual duty on the United States which would enable the 
surety to escape partially the obligation which the Government 
demanded as a condition to the advance payments and which 
Century unqualifiedly assumed. United States v. Hartford 
Accident & Indemnity Co., 117 F. 2d 503,505 (C. A. 2). 

2. Nor is Century’s position improved by the exchange of 
correspondence between the United States and Spencer, which 
took place between July 14 and July 27. 1943. From the Gov¬ 
ernment’s letter of July 14, 1943, appellant assumes that con¬ 
tracting and fiscal agents of the Government knew that the 
advance payment “could never be repaid because of the con¬ 
sequent reduction in [the] amount of wire to be purchased” 
(App. Br. 10). And, for this reason, it is argued (the con¬ 
tract to the contrary) that payment for material delivered 
should have been withheld and set-off against the contractor’s 
advance payment obligation. We have shown above, however, 
that under the contract the contractor’s advance payment 
obligation in effect matured only when the value of material 
delivered plus the advance payment equalled the full contract 
price. Since this contingency had not arisen at the time the 
three payments were made, a right of the Government to with¬ 
hold payment, to say nothing of a duty to the surety to do so, 
could arise only if there was, in legal contemplation, a valid can¬ 
cellation of the agreement or a modification of the terms of pay¬ 
ment by mutual consent of the parties to the contract. 

5 “It is important to distinguish between compensated and other sureties 
because the rules of suretyship, notably those relating to the defenses of the 
surety, are not In all respects alike for the two classes. The basis for the 
distinction is that one engaged in the business of executing surety contracts 
can be expected to have contemplated and taken account of, in the premium 
charged, certain elements of risk which are not considered to have been 
assumed by other sureties.” Restatement of Security, § S2 (i), p. 234. 
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But in this connection, appellant, at page S of its brief, con¬ 
cedes that the cancellation of a bilateral agreement “neces¬ 
sarily requires the consent of both parties” and at page 9 of 
the brief, it is admitted that in this case neither the contractor 
nor the surety ever agreed to a change of the original contract 
terms. In fact, the contractor refused to accept an amend¬ 
ment to the contract, proposed on October 23, 1943, which 
inter alia would have provided for the ultimate cancellation 
of the agreement (J. A. 3). The contractor not having con¬ 
sented to a cancellation or modification of the contract, the 
United States was without the right to withhold payment and 
without the right it is difficult to see how there could have 
been a duty to the surety to do so. 

With wisdom born of thirteen years’ hindsight and with the 
present knowledge of the contractor’s adjudication and dis¬ 
charge in bankruptcy, it is perhaps understandable for appel¬ 
lant now to urge that the United States should have withheld 
the payments made subsequent to July 15. 1943. But the 
situation must be viewed in light of the circumstances as they 
existed in 1943. In this perspective, we do not think it can be 
said that the Government, by adhering to the express terms 
of the contract, breached an unexpressed duty to the surety. 

But even to view the letter of July 14,1943, as a cancellation 
or modification of the contract, it was at best a qualified can¬ 
cellation since, by the letter’s terms, the Government bound 
itself to Spencer to “accept whatever material [was] * * * in 
process” (J. A. 17). The Government was advised by the con¬ 
tractor of the material on hand for purposes of the contract 
by letter dated July 27. 1943. Until this letter was received, 
and its contents evaluated, it is hardly reasonable to suppose 
or assume, as appellant does, that Government agents knew 
that the material in process was less than the full amount called 
for by the contract. It was for this reason that the district 
court was of the view that the Government “was required to 
make payment as it did on July 21. for the shipment on July 
12 and as it did on August 6, for the shipment on July 28 
(J. A. 9). In these circumstances, the most that can be said 
for the surety’s position is that, in retrospect, perhaps the 
United States could and should have withheld the payment of 
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$10,937.33 made on August 24,1943 for the shipment delivered 
on August 18. We show below, however, that, because of the 
applicable law, the failure of Government agents to do so is 
of no avail to the surety. i 

i 

B. The surety was not released from its obligation by the Government’s 

failure to set-off its obligation to the contractor against the advance 

payment 

We have shown above that neither the contract between 
Spencer and the United States nor the Advance Payment Bond 
required that the payments made subsequent to July 15, 1943, 
be withheld by the United States and set-off against the con¬ 
tractor's obligation to repay the advance payments. And, even 
if it be assumed by reason of the Government's letter of July 14, 
1943 (J. A. 17) to Spencer, qualifiedly directing that the out¬ 
standing balances on the contract be cancelled, and Spencer’s 
reply thereto dated July 27, 1943 (J. A. 18), that the Govern¬ 
ment could have and, in retrospect, perhaps should have with¬ 
held the payment made on August 24,1943, the failure to do so 
did not operate to discharge the surety. This is so, not neces¬ 
sarily because interests of the United States are involved, but 
because it is a settled rule of suretyship law that unless there 
be an express stipulation that a creditor must avail himself of 
any right of set-off which he may have, a creditor's payment 
of an indebtedness to the principal does not discharge, in toto 
or pro tanto, a surety's obligation. Restatement of Security, 
§ 143. 3 j 

In Globe Indemnity Co. v. Southern Pac. Co., 30 F. 2d 580 
(C. A. 2), the surety claimed a partial release from its bond 
securing advance payments to a contractor on the ground that 
liquidated damages which had accrued before an advance pay¬ 
ment to the contractor was made should have been deducted 
from the advance. The court held that even though the 
creditor doubtlessly might have set-off the liquidated damage 
against the advance payment, the failure to do so did not op¬ 
erate as a pro tanto release of the surety. (30 F. 2d at 581.) 


* “Where the creditor is indebted to a principal whose duty to the creditor 
is secured by the obligation of a surety, payment by the creditor of his 
indebtedness to the principal before or after maturity of the principal’s duty 
does not discharge the surety.” 
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And it is significant that in reaching this conclusion the Second 
Circuit made particular note of the fact that the contract there 
involved did not require that the advance payment be reduced 
by the amount of liquidated damages arising under the 
contract. 

The rule that a creditor’s failure to avail himself of rights 
of set-off does not discharge the surety absent an express agree¬ 
ment to do so, finds, perhaps, its chief practical application in 
the case of a bank depositor indebted to a bank on an obligation 
secured by a surety. While the bank undoubtedly has the 
power or right to set-off the debtor’s bank deposit against the 
obligation, it is a majority rule and the rule adopted in the 
Restatement of Security that it has no duty to do so and that the 
surety is not discharged even if the depositor has funds on hand 
at the maturity of the obligation and is later permitted to with¬ 
draw them. 4 See, e. g., Restatement of Security, § 143; 
Farmers’ National Bank v. Jones, 234 Ky. 591, 28 S. W. (2d) 
787; National Mahaiwe Bank v. Peck, 127 Mass. 298; Camp v. 
First Nat. Bank, 44 Fla. 497, 33 So. 241; Davenport v. State 
Banking Co., 126 Ga. 136, 54 S. E. 977; cf., Peter’s Estate, 312 
Pa. 356,167 Atl. 362. 

Moreover, as held by the district court, the rule that a cred¬ 
itor’s failure to exercise a right of set-off does not release a 
surety applies with particular force where the United States 
makes payment to one whose debt to the United States is se¬ 
cured by a surety bond. As long ago as 1831, in Hunter v. 
United States, 5 Pet. 173, the Supreme Court held that pay¬ 
ment by the United States to an assignee of an individual in¬ 
debted to the United States did not operate as a release of the 
individual’s surety even though the secretary of the treasury 
was enjoined by law to retain, from the disbursement to be 
made, sums owing to the United States. 5 Pet. at 187. In this 

4 The rule is otherwise of course where the principal directs the creditor 
to apply funds in the creditor’s control to the principal’s indebtedness or 
where an instrument upon which a principal is bound is payable at a bank 
and the principal has funds on deposit at the bank sufficient to meet the 
obligation at its maturity. In these circumstances the principal’s deposit 
is considered the equivalent of a tender by the principal and the creditor’s 
failure to accept operates to discharge the surety. Restatement of Security , 
§§ 143,116, comment c; Willis ton on Contracts (Rev. Ed.), vol. 4, § 1235. 
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case, decided long before the advent of the compensated corpo¬ 
rate surety, the Court cogently set out the considerations which 
particularly warrant the application of the rule against a 
surety’s release where governmental interests are involved 
(5 Pet. 187-188): 

* * * The concerns of the government are so com¬ 
plicated and extensive, that no head of any branch of 
it can have the same personal knowledge of the details 
of business, which may be presumed in private affairs. 
And if in the case under consideration, some clerk in 
the treasury department, or even the secretary, did pay 
to the assignee of the Crarys the amount claimed by 
Smith, which might and perhaps ought to have been 
retained, is it an abandonment of the claim? 

Where an officer of the government is in arrears, his 
salary is required to be withheld until the sum in ar¬ 
rears shall be paid. In such a case, the books of the 
treasury would furnish its officers with notice of the de¬ 
linquency; and yet, would it be contended that a pay¬ 
ment of the salary, which ought to have been retained, 
would release the debt? 

It cannot be admitted that an omission of duty of 
this kind, as a payment through mistake, by an officer, 
shall bar the claim of the government. If in violation 
of his duty, an officer shall knowingly, or even corruptly, 
do an act injurious to the public, can it be considered 
obligatory? He can only bind the government by acts 
which come within a just exercise of his official power. 

And in Hart v. United States, 95 U. S. 316, the Supreme 
Court held that a surety was not released from liability on a 
distiller’s bond where a district collector of internal revenue, 
through negligence or misconduct, had, contrary to law, per¬ 
mitted removal of distilled spirits from a bonded warehouse 
without prepayment of taxes. Though the value of the spirits 
removed was more than sufficient to satisfy the Government’s 
claim against the surety, the Court said (95 U. S. at 318-319): 

The government is not responsible for the laches or 
wrongful acts of its officers. * * * Every surety upon 
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an official bond to the government is presumed to enter 
into his contract with a full knowledge of this principle 
of law, and to consent to be dealt with accordingly. 
The government enters into no contract with him that 
its officers shall perform their duties. * * * If they per¬ 
formed their duties and preserved the security, it inured 
to his benefit as well as that of the government; but if 
by neglect or misconduct they lost it, the government did 
not come under obligation to make good the loss to him 
[the surety], or, what is the same thing, release him 
pro tanto from the obligation of his bond. * * * 

In United States v. Bee, 54 Fed. 112 (C. A. 9) the surety on 
a consul’s bond pleaded a release from liability by reason of the 
failure of Government agents to deduct an overpayment in 
salary from salary payments made subsequent to the over¬ 
payment. The court said (54 Fed. at 114): 

Neither does the negligence of the treasury depart¬ 
ment release the sureties. It is true, as urged, that the 
officers of the government might have refused to pay 
the overdraft in the first instance, and it was their duty 
to have deducted the overpayment from the subsequent 
drafts for salary. If the obligee in the bond were any 
other than the government, this defense might avail in 
behalf of the sureties. But the neglect of the United 
States officials does not excuse Foster's wrong, in the 
first instance, in drawing for more money than was due 
him, or his subsequent failure to refund the same. All 
the property of the United States is held in trust for the 
people, and it is now well settled upon grounds of public 
policy that the public interests shall not be prejudiced 
by the neglect of the officers or agents to whose care they 
are confided. * * * 5 

8 See also. United Staten v. Hartford Accident rf Indemnity Co., 117 F. 2d 
503, 505 (C. A. 2) ; American Surety Co. of Xcic York v. United States, 112 F. 
2d 903, 906 (C. A. 10) ; United States v. Ennis, 132 Fed. 133 (D. N. J.) ; 
United States v. Adams, 54 Fed. 114 (D. Nev.). 

Against this array of authority appellant cites to the contrary only United 
States v. United States Fidelity & Guar. Co., 35 F. Supp. 959 (D. Pa.) where 
it appears the district court was concerned principally with the right of the 
Government to appropriate a former employee’s contributions to the Civil 
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Appellant purports to distinguish these cases on the ground 
that the contract between the United States and Spencer ex¬ 
pressly obligated the United States to withhold payment. 
Whether the right to withhold payment, however, has its origin 
in contract, statute, or the common law, it is clear from these 
cases that the failure of Government agents to take advantage 
of an available right of set-off, whether through negligence, 
mistake or misapprehension of law, cannot prejudice the in¬ 
terests of the United States nor does their failure redound to 
the surety’s pecuniary advantage. But, in any event, appel¬ 
lant’s purported distinction is without merit, since, as we have 
shown, neither the contract nor the Advance Payment Bond 
here involved required that payment be withheld; on the con¬ 
trary, a strict adherence to the terms of the payment clause 
required that payment be made. The Government’s conform¬ 
ity to the contract added nothing to Century’s risk beyond 
that inhering in the original undertaking which would justify 
partially releasing the surety from its agreement guaranteeing 
repayment of the advance payments made to the contractor. 

CONCLUSION 

For the foregoing reasons, we respectfully submit that the 
judgment of the district court should be affirmed. 

Geo. S. Leonard, 

Acting Assistant Attorney General, 

Oliver Gasch, 

United States Attorney, 

Samuel D. Slade, 

John G. Laughlin, 

Attorneys, 

Department of Justice, 

Washington 25, D. C. 


Service Retirement Fund in satisfaction of the employee’s obligation to 
the United States. While the court held that payment of the retirement 
contribution to the employee resulted in a pro tanto release of the surety 
on the employee’s fidelity bond, the decision makes no reference to the un¬ 
broken line of contrary authority to which we ha%’e referred. Since the 
result is so plainly opposed to this authority, it must be assumed, in fairness 
to the district court, that it was not called to the court’s attention. 
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The Government fails to take a position as to the status 
of the contract subsequent to July 14,1943 when it directed 
the contractor to cancel the balance of the orders. It ap¬ 
parently contends that there was neither a cancellation 
nor a modification of the contract. (Govt. Brief p. 4-5) It 
does not claim that the contract was still in full force and 
effect following the July 14 letter, nor could it because 
that letter would have created an anticipatory breach. Yet 
it does not admit that its letter of July 14 was in effect 
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an election to treat the contract as breached by the con¬ 
tractor for default in delivery. And, of course, it does not 
contend that it had the authority to cancel portions of the 
contract at any time probably because there is no such 
reservation in the contract. 

If the contract were not breached by the Government in 
its refusal to accept further shipments, it was only be¬ 
cause the contractor had previously breached it and the 
Government elected to treat the contract as breached. If 
the contractor, Spencer Wire Company, had breached the 
contract, the Government was relieved of the obligation 
of performance on its part. Jones v. United States , 96 U.S. 
24 (1877). Its action in making further payment to Spen¬ 
cer cannot be justified on any legal basis under these cir¬ 
cumstances. That action was voluntary on the part of the 
Government and its demand that the surety repay these 
amounts is insupportable. 

The Government directs attention to the obligation of 
the bond. Century, by its bond, agreed that the contractor 
should “pay to the Government the full sum so advanced, 
or such part thereof as shall not have been liquidated in 
accordance with the provisions of said contract * * 
(J.A. 20) The provision for liquidation was an essential 
part of the contract between the parties. It is impossible 
to rationalize the position taken by the Government. That 
position appears to be that after announcing that it would 
not permit completion of the contract, the Government 
was nevertheless bound to continue making payment in 
full until the remaining balance under the original con¬ 
tract was reduced to an amount equal to the loan. 

The Government has not complied with the terms of 
the contract. It has detached a portion of those terms by 
lifting them out of context, ignored the reality of what oc¬ 
curred, and insisted that the payments in dispute were 
required by the detached portion of the contract terms. 
The test of whether the Government was under a duty to 
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pay Spencer, the contractor, is whether Spencer could have 
compelled payment by suit. Thus stated, the proposition is 
ludicrous. Spencer was hopelessly late in performance, it 
owed the Government $244,112.49 under the contract, the 
Government had announced it would accept nothing more 
under the contract except material then in manufacture. 
Xo cause of action arose in favor of Spencer to compel 
further payments under the contract after the letter of 
July 14 terminating the right of Spencer to complete its 
performance. Jones v. United States, supra. 

The surety was entitled to performance by the Govern¬ 
ment of the obligations which it had assumed under the 
contract. The Government had agreed that the loan should 
be liquidated by crediting payments under the contract 
for that purpose. 

The Government appears to take the position that it 
was empowered to change the terms of the contract uni r 
laterally and to direct that the wire to be purchased be re¬ 
duced in amount by about one-half. The Government’s brief 
is silent as to the basis for this action. It points to no 
reservation of such right in the contract; it does not sug¬ 
gest that it represents the exercise of the right of a con¬ 
tracting party to treat the contract as breached for delay 
in performance; it tacitly concedes that the contract was 
not and could not be cancelled -without the mutual agree¬ 
ment of the parties which was never given. (Gov’t Brief, 
p. 10) i 

The rule of cases such as Hunter v. United States, 5 Pet. 
(30 U.S.) 173 (1831), has never been extended to relieve 
the Government from the performance of an obligation to 
another party which it has assumed by contract. In the 
case at bar the Government agreed that “all remaining 
deliveries of wdre * * * shall * * * be paid for by crediting 
the value of such wire * * * against the contractor’s obliga¬ 
tion to repay the sum advanced, until such sum shall be 
completely liquidated.” (J.A. 19) That the Government is 
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bound by its contract as are private parties is thoroughly 
established by cases cited in appellant’s original brief, 
(pp. 14-17). The rule of Cooke v. United States, 91 U.S. 389 
(1875), has been consistently followed by the Federal 
Courts. 

In United States v. Seaboard Airline Ry. Co., 22 F(2d) 
113 (C.C.A. 4), the Government had, by counterclaim, 
sought to recover for goods damaged in transit. The Court 
said (p. 115): 

“The real question in the case, then, is not one of 
laches, or the statute of limitations, but whether the 
Government is bound by this provision of the contract 
of shipment into which it has entered with the Rail¬ 
way Company, and we see no reason why it is not 
bound by this, as it is by any other provision of a 
contract wTiich it has made.” 

The rule of the Cooke case was again followed in United 
States v. Hadden, 192 F.(2d) 327 (CCA 6), where the Court 
rejected a claim of the United States to recover an errone¬ 
ous payment to an assignee of a contractor. 

The appellant surety assumed the risk that the con¬ 
tractor might fail in the performance of the contract and 
also fail to repay the advance. The surety did not as¬ 
sume the risk that the Government would fail to credit 
the value of the wire received against the sum advanced. 

The Government places considerable reliance upon a 
rule, (Restatement of Security, paragraph 143), relating 
almost exclusively to the matter set-off as between banks 
and their customers who have given security for their 
obligations. (Gov’t’s, brief p. 9, 12) The Restatement of 
Law-Security contains this statement at paragraph 143b, 

“The rule stated in this section does not apply where 
the principal has directed the creditor to apply funds 
in the creditor’s control to the principal’s indebted¬ 
ness.” 
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In the present case the specific provisions of the contract 
between the parties required the application of these funds 
to the advance payments. It is apparent that paragraph 143 
of the Restatement of Law—Security relates to independent 
transactions between parties as is illustrated by the fact 
that its chief application is to cases in which banks have 
made secured loans but have not been required to collect 
those loans from the borrower’s bank account. This is 
demonstrated by National Mahaitoe Bank v. Peck, 127 Mass. 
298, cited by the appellee. Nor is that rule by any means 
uniform as is noted in Farmers National Bank v. Jones, 
234 Ky. 591, 28 S.W.(2d) 787. The rule is primarily, con¬ 
cerned with a very limited type of transaction which for 
practical purposes does not admit of the requirement that 
the set-offs be effected in each case. Over and above this, 
the right to set-off itself, is statutory. That statutory right 
permits the off-setting of independent obligations, j The 
concept of set-off has no relation to claims and counter¬ 
claims arising out of the same contract. 

The Restatement of Law Security in paragraph 132 
states: 

j 

“Where the creditor has security from the prin¬ 
cipal and knows of the surety’s obligation, the surety’s 
obligation is reduced pro tanto if the creditor 

(a) surrenders or releases the security, or 

(b) willfully or negligently harms it, or 

(c) fails to take reasonable action to preserve its 
value at a time when surety does not have an oppor¬ 
tunity to take such action. 

j 

And the same text states in paragraph 128: 

“Where, without the surety’s consent, the principal 
and creditor modify their contract otherwise than by 
extension of time for payment 

(a) the surety, other than a compensated surety, 
is discharged unless the modification is of a sort that 
can only be beneficial to the surety, and 

(b) the compensated surety is 
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(i) discharged if the modification materially in¬ 
creases his risk, and 

(ii) not discharged if the risk is not materially in¬ 
creased, but his obligation is reduced to the extent 
of loss due to modification.” 

The foregoing principal is demonstrated by Southern 
Pacific Company v. Globe Indemnity Company, 21 F(2d) 
288 (1927), on second appeal, 30 F(2d) 580 (CCA 2). In 
that case, as shown by the opinion in 21 F.(2d), the owner 
of ships made payment under the contract for their con¬ 
struction after the contractor had abandoned the work. 
In a suit against the surety on advance payment bonds, the 
court said (p. 290): 

“Any money due the builder, which the plaintiff 
then held, must be deemed security which the plaintiff 
had against its damages for breach of the contract. 
A release of such security would be an injury to the 
surety, but such injury would be measured by pre¬ 
cisely the amount of the payment. Regarding the pay¬ 
ment as a release of collateral security, it is perfectly 
well settled that the surety is discharged thereby only 
pro tanto. Taylor v. Continental Supply Company, 
16 F.(2d) 578 (CCA 8); Boston Penny Savings Bank 
v. Bradford, 181 Mass. 199, 63 N.E. 427; Beaver Trust 
Company v. Morgan, 259 Pa. 567, 103A.367: St. John’s 
College v. Aetna Indemnity Company, 201 N.Y. 335, 
94 N.E. 994; 2 Williston, Contracts, par. 1232. 

This ruling is reaffirmed in 30 F (2d), 580, 581. The court 
held that since the construction contract did not require 
the reduction of installment payments by accrual of liqui¬ 
dated damages, the owner was not obliged to make such 
application. In the case at bar the contract expressly re¬ 
quires that payments shall be applied in reduction of the 
advances. 

When the Government directed the contractor, on July 
14, 1943 to cancel the outstanding balances under the con¬ 
tract, the “full contract price” was drastically affected. 
This result inescapably follows whether the contract be 
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considered breached by the contractor or modified or can¬ 
celled. In the first instance the “full contract price*’ ex¬ 
isted only as an historical incident, the obligation of the 
Government to pay it having been relieved. If the case 
be one of modification or cancellation, it is also obvious 
that after July 14 the “full contract price” was a totally 
different amount from what the original contract, con¬ 
templated and that this new “full contract price” was the 
direct result of the Government’s action in cancelling the 
outstanding balances. 

CONCLUSION 

It is submitted that the decision of the court below should 
be reversed. 

Respectfully, 

i 

Joseph A. Carey 

Doxald S. Dawsox 
1625 K Street, N.W. 
"Washington 5, D.C. 

Alexaxder M. Herox 
707 Munsey Building 
Washington 4, D.C. 

Attorneys for The Century 
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